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EXECUTIVE SUMMARY

Public authorities impact the lives of New York’s citizens on a daily basis.
Some of the State’s public authorities are nationally known, such as the
Metropolitan Transportation Authority, while others are known only to the small
communities which they serve. However, together New York's state public
authorities are responsible for over $133 billion of debt', equaling approximately
93 percent of New York State’s total indebtedness? - undeniably impacting each
citizen of this State. The public is entitled to a clear accounting of the actions of
all public authorities and assurances that the public authorities are being properly
managed. In recognition of this, the Legislature enacted sweeping reforms under
the 2009 Public Authorities Reform Act (“PARA”), including the establishment of
an independent oversight entity - the Authorities Budget Office (the “ABQO”).

The Governor's Task Force on the Implementation of the 2009 Public
Authorities Reform Act (the “Task Force”), established by Governor Paterson in
Executive Order 32, was created to: make recommendations and provide policy
guidance on the implementation of PARA, with special emphasis on the
parameters and scope of the fiduciary duty applicable to board members of
public authorities under PARA; interact with and provide guidance to the ABO;
and facilitate the maximization of New York state resources in support of the
reconstituted ABO. In order to fulfill the mandate, the Task Force focused on
understanding the framework of public authority boards, large and small, in light
of PARA, securing the independence of the ABO and assessing the funding and
staffing necessary to effectuate the far-reaching powers and duties granted to it
under PARA.

Since the appointment and constitution of the Task Force in January 2010,
the Task Force has met on numerous occasions amongst themselves, with the
ABO, New York legislators, including the architects of the PAAA and PARA and
other individuals with experience in public authority reform. Our objective was to
better comprehend the impediments to the effective implementation of PARA, to
formulate recommendations to address our mandate and to maximize the impact
of the law. The Task Force also visited various public authority boards and
participated in several public authority director training sessions, engaging in
candid dialogue with public authority boards and directors with respect to PARA
and its implementation. Additionally, the Task Force conducted independent
research and analysis of the issues at hand. All such endeavors culminate in the
Task Force’s conclusion that the reform measures under PARA cannot be

! Authorities Budget Office, Annual Report on Public Authorities in New York State, p. 15 (July 1,
2010).

2 Calculated based on the inclusion of both moral obligation and full faith and credit debt among
State general obligation debt.



achieved without an enhanced appreciation of the fiduciary duty owed by all
members of public authority boards, a recognition of that fiduciary duty by the
individuals responsible for appointing or designating said board members and
substantial increases to the funding and staffing of the ABO.

We are therefore recommending, in this Report, the following:

1. That the ABO take action to ensure that the individuals responsible for
appointing and designating directors to the boards of public authorities
respect the fiduciary duty owed by their appointees and designees;
and that the Public Authorities Law be amended to establish a fiduciary
duty owed by the individuals holding appointing and designating
powers.

2. That the staffing and funding of the ABO be increased to allow the
ABO to implement the reforms established under PARA.

3. That the reforms under PARA be actively enforced by the ABO, with
the support of other State agencies.

4, That duplicative and defunct public authorities be identified and
dissolved.
5. That the “Minority and Women Owned Business Enterprise

Obligations” of public authorities be enforced by the ABO.

6. That diversity be considered in the appointment of public authority
board members.

7. That public authorities implement risk management and oversight
policies and procedures.

8. That effort be made to improve transparency relating to state-
supported debt.

9. That the ABO issue additional policy guidance on the obligation of
board members to limit their reliance on senior staff management in
their decision-making.

10. That the ABO research whether public authority board members
should be compensated for their efforts, and provide recommendations
to the Governor and the Legislature.

11. That the Public Authorities Law be amended to establish an ABO
Council and to change the name of the ABO to the Authorities
Oversight Office.



Il. LETTER FROM THE CHAIRMAN OF THE TASK FORCE

There is very little need for embellishing the details in the Report which
follows.

The Report discusses the need for, the history of, and the execution of, a
vast effort by both Governors Pataki and Paterson, their staffs, the State Senate
and Assembly and their leadership and staffs, to bring the public authorities out
of the shadows, and into full public view and oversight. Particular thanks go to
Assemblyman Richard Brodsky, who has been there for me, and the various
Committees, Commissions, and Task Forces, from before 2005 until now; to
Senator Bill Perkins, who led the effort in the State Senate; to John Calhill,
Governor Pataki's counsel; and to Peter Kiernan, Governor Paterson's counsel.
All of them were sine qua non to this entire effort.

Special thanks also to the many boards, public officials, experts,
academics and others, many of whom are mentioned throughout the report, for
having given the Task Force of their expertise and time. Thanks also to the prior
Committees and Commissions who provided the ground work for the PAAA and
PARA itself.

Importantly, a most grateful thanks to: Cathy Bell, Scott Fein, Nancy
Henze, Marvin Jacob, Lee Smith, and Tom Suozzi, members of this Task Force.
They provided unstinting time, effort and expertise, and participated heavily in the
preparation of this Report. This has been a remarkably cohesive group and one
which | hope they had real pleasure participating in, as | did. | congratulate them
all.

Finally, thanks to the two associates, Cinthia Simon and Eoghan Keenan,

who Weil Gotshal & Manges provided, pro bono, to be the only staff to the Task
Force. Without their attention to detail, and drafting, there would be no Report.

W~

Ira Millstein
Chairman



1. INTRODUCTION

A. A Brief History of Public Authorities and Reform Efforts in New
York State

The use of government created private corporations to fund public needs
is as old as the Nation itself—the Hudson Bay Company and the Dutch East
India Company were used by European sovereigns to raise money from the
private sector and to colonize the new world. Public authorities and special
districts have become the preferred means of raising money to underwrite large
capital projects throughout the United States. There are more than 35,000 public
authorities nationwide and thousands more throughout Europe and Asia.

The creation of a large number of public authorities in New York State in
the twentieth century was, in large measure, a response to an amendment of the
New York Constitution in 1846, mandating that all future issuance of general
obligation state debt for a specific capital purpose be done through public
referendum, once per election. Such a requirement was clearly too cumbersome
for a modern society needing to address critical public functions, including the
development of health and hospital facilities, roads, bridges and mass
transportation, along with other governmental facilities. Thus the use of public
authorities to accomplish the vital infrastructure needs of the state continued to
expand throughout the twentieth century, first under urban-planner Robert
Moses, and then wunder Governor Nelson Rockefeller throughout his
gubernatorial term. Governor Rockefeller, confronting deteriorating
infrastructure, higher education and urban housing, sought public approval of
referenda to incur debt.®> The approved amounts, however, were never sufficient
to accomplish the intended purposes and, eventually, the public largely declined
to approve the referenda.® The Governor decided to look to public authorities for
revenue streams to support the state’s needs, thereafter, reliance upon public
authorities to support the State’s infrastructure and provide public services
expanded and likely will for the foreseeable future.

With the increased size and scope of governmental responsibility came an
increase in the amount of debt issued by the public authorities. New York public
authorities are now responsible for approximately 93 percent of the State’s
indebtedness if moral obligation and full faith and credit debt are included.”

% See Citizens Budget Commission, New York’s Public Authorities in New York State, April 2006
(available at http://www.cbcny.org/PubAuthorities.pdf).

* Scott Fein, Would a State Constitutional Amendment Promote Public Authority Fiscal Reform,
11 N.Y.S.B.A. Gov't, Law & Policy J. vol. 12, n.1 (2010).

® See Scott Fein, Introduction: Public Authority Reform, 11 N.Y.S.B.A. Gov't, Law & Policy J. vol.
5, n. 5 (2009).



While public authorities serve important public functions — in a more
supple manner outside of direct political control than conventional government
agencies — their ability to issue debt outside the regulatory restrictions and
oversight applicable to government entities rightfully prompted enhanced scrutiny
from commentators and legislators alike. In an effort to promoter greater
transparency and accountability by public authorities, New York State adopted
two regulatory schemes which, together, are among the most far-reaching public
authority reform programs in the United States.

First, the State enacted the Public Authorities Accountability Act of 2005
(“PAAA"), which was signed into law in January 2006. PAAA was a ground-
breaking law that established guidelines for the governance of public authorities
as well as disclosure requirements relating to the structure, activities and
finances of said public authorities. PAAA also established the Authority Budget
Office housed within the Division of the Budget. The purpose of the Authority
Budget Office under PAAA was to analyze the operations, practices and financial
reports of public authorities, to assess compliance with state law and the
principles of good corporate governance, and to make the information readily
available to the public in a central location.

In conjunction with the enactment of PAAA, Governor Pataki established
the New York State Commission on Public Authority Reform (the “Commission”)
in February 2005 to recommend model principles for the effective governance of
public authorities, policies governing the responsible and transparent disclosure
of financial information, and guidelines for the conduct of internal and
independent audits. Chaired by Ira Millstein, the Commission issued a report
which describes the history of public authority reform in New York State and a
number of recommendations highlighting the need for additional legislation in
order to effectively reform the State’s public authority system.® Among the
recommendations of the Commission were the need for explicit fiduciary duties of
public authority directors and a restructured Authority Budget Office, insulated
from political influence, and equipped with enhanced examination and
enforcement powers.

From 2006 to 2009, the Authority Budget Office continued to collect and
collate increasing amounts of data each year, resulting in a greater
understanding of public authorities’ programmatic and fiscal operations. Not
surprisingly, the newly available information revealed areas in which public
authority operations could be improved.

Acknowledging the need for additional improvement, Assemblyman
Richard Brodsky, Senator Bill Perkins, Mr. Millstein and Governor Paterson’s

® New York State Commission on Public Authority Reform Report, dated as of May 17, 2006
(available at http://www.abo.state.ny.us/).




office - in particular Peter Kiernan, counsel to the Governor — worked together to
develop additional legislative reform, resulting in the passage of the Public
Authorities Reform Act (“PARA”).” PARA expands the scope of public authorities
reform beyond the public disclosure requirements, to the implementation and
enforcement of reform measures designed to ensure that the way public
authorities conduct the business of the State is founded on fiduciary and fiscal
best practices.

Specifically, PARA calls for the creation of an independent Authorities
Budget Office with expanded regulatory responsibiliies and compliance
enforcement authority, including subpoena power.

In December 2009, shortly after the passage of PARA, Governor Paterson
established the Task Force. Chaired by Mr. Millstein, the Task Force is
comprised of seven individuals with demonstrated expertise in corporate
governance and public finance.® In accordance with Executive Order 32,°
Governor Paterson appointed Mr. Millstein, a leading expert on corporate
governance and senior partner at Weil, Gotshal & Manges LLP; Scott Fein, a
partner at Whiteman, Osterman & Hanna LLP; Nancy Henze, former executive
director of Municipal Assistance Corporation for the City of New York; and Lee
Smith, president of Hartland Asset Management Corporation; State Comptroller
Tom DiNapoli appointed Thomas Suozzi, senior advisor to Lazard and of counsel
at Harris Beach PLLC; Senate President Pro Tempore Malcolm A. Smith
appointed Cathy Bell, managing director at Loop Capital Markets, LLC; and
Speaker of the Assembly Sheldon Silver appointed Marvin E. Jacob, former
partner Weil, Gotshal & Manges LLP. The primary charge of the Task Force was
to make recommendations and provide policy guidance on the implementation of
PARA.

Since the appointment of the Task Force in January 2010, as noted in the
Executive Summary, the Task Force members have met regularly to examine the
operation of public authorities and the ABO. Additionally, the Task Force has
met with public officials, legislators, public policy institutes and experts in the
fields of public finance and municipal bond law. The Task Force has also met
with a number of boards of directors of state and local public authorities to
discuss their obligations under PARA. These meetings and conversations
helped shape the Task Force's understanding of the public authorities system
and contributed significantly to the Task Force’s final recommendations. The
Task Force is grateful to all for their assistance.

" See Appendix A — 2009 Public Authorities Reform Act.
8 See Appendix B — Biographies.

? See Appendix C — Executive Order No. 32.



B. Task Force Mandate

Governor Paterson’s Executive Order 32 charged the Task Force with
providing policy guidance and recommendations concerning the implementation
of PARA, with a special focus on (i) the parameters and scope of the fiduciary
duty applicable to board members of public authorities and (ii) the maximization
of available physical State resources to complement the administration of the
ABO and the definition of the ABO’s role and independence.™

19 See Appendix C — Executive Order No. 32.



V. ACTIVITIES OF THE TASK FORCE
A. Outreach to Public Authorities

As part of its due diligence efforts, the Task Force determined that it was
of utmost importance to meet with the boards of directors of a broad range of
public authorities. The Task Force met with the boards of directors of the Empire
State Development Corporation, NYC Industrial Development Agency, Dormitory
Authority of the State of New York, Westchester County Health Hospitals
Corporation, Dutchess County Resource Recovery Agency, Power Authority of
the State of New York and New York State Thruway Authority.

The objective of these meetings was both educational and fact-finding.
The board members with whom the Task Force met had different levels of
understanding of PARA, the ABO and the fiduciary duty owed to the public
authority and its stakeholders. In conducting these meetings, the Task Force
balanced the discussion between educating the public authorities boards on the
enhanced requirements of PARA with fact-finding about the governance and
decision-making processes currently employed by each public authority board.

The Task Force has concluded that a vast majority of the board members
serving on these public authority boards are diligent, competent and hard
working, especially in light of the fact they are not compensated. The Task Force
has given considerable weight to their invaluable experiences, comments and
suggestions in the formulation of its recommendations and conclusions.

B. Open Training Sessions and Public Interest Groups

Acknowledging that there are simply too many public authority boards for
the Task Force to meet with on an individual basis, Chairman Millstein and
Mr. Fein conducted training sessions, open to the board members of all public
authorities. Mr. Fein has been conducting these board member training sessions
for the past five years in connection with the ABO, PAAA and now PARA, and
continues to do so. Chairman Millstein and Mr. Fein also participated in a
symposium at the Government Law Center at Albany Law School. Mr. Fein
rendered a historical account of public authorities and the circumstances which
led to the enactment of PAAA and PARA. Chairman Millstein spoke to the
fiduciary duties of board members under the new statute. Also speaking at the
symposium were David Kidera, Director of the ABO, and Luke Bierman, General
Counsel for the Office of the State Comptroller. Both the training sessions and
the symposium were well attended by board members and management of state
and local public authorities. These meetings provided the Task Force with an
additional opportunity to educate the individuals responsible for operating the
State’s public authorities and to consider their questions and suggestions
regarding the implementation of PARA.



The Task Force also met with representatives from the following public
interest groups in New York City: the New York Public Interest Research Group,
Common Cause, the League of Women Voters of New York, the Citizen’s Union
of the City of New York, the Women’s City Club of New York City and the
Brennan Center for Justice, all frequent commentators on the public authority
system. The Task Force welcomed their opinions and has given strong
consideration to their commentary in the formulation of its recommendations and
conclusions.

C. Collaboration with the Authorities Budget Office Staff

Since the appointment of the Task Force in January 2010, the Task Force
has worked closely with Mr. Kidera and the staff of the ABO on implementation
strategies, issuance of policy guidance, instances of non-compliance, resource
availability, enforcement measures and legislative support. The input provided
by Mr. Kidera and the staff of the ABO on these matters proved invaluable to the
Task Force’s understanding of the logistical and administrative impediments
hindering effectuation of the reform measures under PARA. It is the opinion of
the Task Force that Mr. Kidera and the staff of the ABO are committed to
implementing these reforms. However, unless additional resources are made
available to the ABO, its effectiveness is certain to be limited.

D. Issuance of ABO Policy Guidance

Central to all aspects of public authority reform is the articulation,
understanding, and enforcement of the fiduciary duties of the boards of directors
of these public authorities. Public authorities are corporations independent of the
State, and their boards, much like the boards of all corporations, public and
private, are the bodies responsible for the efficient, effective, fair and honest
execution of their respective missions. Public authorities differ, however, in that
they have no shareholders, and thus, no one to enforce the fiduciary duties of the
directors.

Over the years, the Delaware courts have articulated and enforced
fiduciary duties of directors under state law on a case-by-case basis. This body
of law has become the backbone of best practices for boards of public
corporations. In recent times, it has also been recognized as applicable to not-
for-profit corporations, irrespective of the fact that not-for-profit corporations have
no shareholders, on the grounds that they have identifiable constituents that are
highly dependent on them.** If anything, the case is even stronger for public
authorities—the identifiable constituents in this instance are the citizens of the
State and the resources public authorities expend, are the State’s resources.
The public is increasingly dependent on the critical infrastructure and public

' N.Y. Not-For-Profit Corp. Law § 717.



services provided by public authorities. A lack of fiduciary commitment at the
board level imperils the mission of the authority.

In large part, prior to the current reform measures, no statute stated
explicitly and unambiguously that those boards of public authorities in the State
of New York have an obligation to act in the best interests of the public authority
for which they serve. And, up until now, no one was watching closely and
publicly (except sporadically) for specific “incidents” of this type of misconduct.
Under PARA, the ABO is authorized (and expected) to do both.

The ABO is tasked with communicating and disseminating PARA'’s first-
time articulation in the law that directors of public authority boards in the State of
New York have a fiduciary duty to the public authority they serve. To that end,
the ABO is charged with taking appropriate measures to ensure that directors
know and understand the common meaning of fiduciary duties, as spelled out by
courts and commentators.

The ABO and the Task Force believe in the importance of educating
directors of public authorities. It is apparent that, in the best of faith, many
directors simply are unaware of what fiduciary duty means, and that it applies to
them with the force of law. In fact, the Task Force often found a lack of real
understanding. This lack of understanding does not appear to be a result of
indifference, but rather because, until the current reform effort under Governors
Pataki and Paterson, no one ever articulated said duties to board members or
explained what they entailed.

When and if boards of public authorities fully understand that these are
enforceable fiduciary duties, the reform of governance practices in public
authorities will follow almost automatically. This has been the lesson of the
governance movement in public companies - good governance practices
followed from the understanding of fiduciary duties.

We cannot assure that good governance will always improve
performance, but with “good” governance and the effectuation of fiduciary duties,
it is far more likely that “bad” performance will be avoided. Accordingly, the Task
Force started its work by assisting the ABO to develop the means of articulating
and continually re-enforcing the need for public authority directors to understand
and effectuate their fiduciary duties. With the assistance of the Task Force, the
ABO has issued four policy statements providing guidance on the fiduciary duty
and other obligations of public authority board members since the effective date
of PARA: (1) “Acknowledgment of Fiduciary Duty”, (2) “Public Authority Mission
Statements and Measurement Reports”, (3) “Posting and Maintaining Reports on
Public Authority Web Sites” and (4) “Fiduciary Duty of the Designee of a Voting
Ex Officio Board Member.” The Acknowledgement of Fiduciary Duty and the
Public Authority Mission Statements and Measurement Reports publications are

10



of particular importance and should be read and understood by all public
authority board members.

1. Policy Guidance No. 10-01: Acknowledgement of Fiduciary
Duty

PARA adds to the Public Authorities law an explicit requirement that each
board member act as a fiduciary for the public authority and serve and discharge
his or her role in the best interest of the public authority for which they serve.
The fiduciary duty set forth in Section 2824(g) codifies both the allegiance owed
to the public authority and the level of care required of board members in
execution of their role. In recognition of the fiduciary duty, PARA requires the
ABO to promulgate and each board member to sign an Acknowledgement of
Fiduciary Duties and Responsibilities (the “Acknowledgement”) by May 1, 2010.*2
One of the core components of the mandate issued to the Task Force under
Executive Order 32 is to provide guidance on the parameters and scope of the
fiduciary duty applicable to board members of public authorities. For this reason
the Task Force has worked to assist the ABO in the promulgation of public
guidance to all public authorities on this issue.

Simply stated, a fiduciary duty is an obligation to act in the best interest of
another party. The fiduciary duty of a public authority board member is generally
equivalent to that of a board member in the private or not-for-profit sector. There
are two principal fiduciary duties owed by each board member to the public
authority; duty of care and duty of loyalty. The public authorities law states that
“[b]Joard members shall perform each of their duties ... in good faith and with that
degree of diligence, care and skill which an ordinarily prudent person in like
position would use in similar circumstances...."*?

The duty of loyalty, established by the statutory requirement that public
authority board members act “in good faith”, requires board members to be
disinterested, so that they do not appear on both sides of a transaction nor
expect to derive personal financial benefit from the transaction. The sole
motivating factor in the decision-making process of a board member must be the
best interest of the public authority. If a board member’s judgment is, or could
be, influenced by a factor (fear, friendship, personal gain), the board member
cannot appropriately exercise his or her duty. In such a situation, the board
member must, at least, disclose his or her conflict to the rest of the board
members and, beyond this, should a conflict exist, need to recuse himself or
herself from the decision-making process.

2 N.Y. Pub. Auth. Law § 2824-1(h).

¥ N.Y. Pub. Auth. Law § 2824-1(g) (emphasis added).
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The duty of care, established by the statutory requirement that public
authority board members act “with the degree of diligence, care and skill which
an ordinarily prudent person in like position would use in similar circumstances”,
requires board members to inform themselves prior to making business decisions
utilizing material information reasonably available to them and to exercise
reasonable care in the discharge of their responsibilities. The practical meaning
of this is that board members should, by their regular attendance at board
meetings and otherwise, collect information and consider the relevant information
before making a decision, refrain from making a decision unless the issues
involved are fully understood and refrain from deferring to others. It is not
adequate for a board member to simply defer to another member who possesses
more expertise on a particular issue. Moreover, the duty of care requires board
members to avoid the waste of the authority's assets by ensuring that the costs
of goods and services to the authority are first and foremost necessary and if so,
that the prices are competitive.

As one of its first actions, the Task Force worked closely with the ABO to
develop and issue the Acknowledgement of Fiduciary Duty on the effective date
of PARA. In addition to clearly stating the fiduciary duty of board members, in
drafting the Acknowledgement the Task Force sought to address four important
issues: the central role of the public authority’s mission statement; acceptable
standards for deliberation of issues; the obligation of confidentiality; and a
succinct conflict of interest policy.

The need for a clear mission statement is crucial to the proper execution
of a public authority board’s responsibilities and something the Task Force
believed each board member should acknowledge as having read and
understood. It serves as a compass to guide the board’s deliberations. The
importance of each public authority’s mission statement is described in detail
below in Section IV(D)(2).

Board members are entitled to consider, and encouraged to seek out, the
views of interested parties. The uninhibited collection of information from any
source is the foundation of sound decision-making. However, the
Acknowledgement makes clear that the ultimate decision should be made in an
independent capacity and be consistent with the mission statement of the public
authority and in the best interest of the public authority. The distinction between
listening to all, but yielding to none, is the benchmark of fiduciary duty.

The obligation of confidentiality is established by statute and a
responsibility that the Task Force believed should be stated in the
Acknowledgement.

The conflict of interest provision of the Acknowledgment does not attempt
to provide a definitive conflict of interest policy. Instead, it notes several of the
key elements consistent with the provisions of the State Public Officers Law and

12



the General Municipal Law. The provision reinforces that all conflicts should be
disclosed to the other members of the board and that no board member should
have any interest which is “in substantial conflict with the proper discharge of [his
or her] duties in the public interest.” The Task Force believes that these two
points are essential to the development of any public authority board conflict of
interest policy. It is the understanding of the Task Force that many public
authorities have already incorporated these concepts into their Codes of Ethics.

PARA requires that the board members of both state and local public
authorities, their current board members and any board member appointed in the
future execute the Acknowledgement. Each board member of a public authority
must execute the Acknowledgement upon taking the oath of office and again at
the beginning of each term of office. The failure to execute the
Acknowledgement will be considered a failure to comply with the requirements of
the public authorities law. The Task Force believes that in reading and
considering the Acknowledgement, board members will be made aware of the
extent of their duties and responsibilities and will improve the performance of
public authorities through greater oversight and closer focus on the mission
statement of the public authority.

2. Policy Guidance No. 10-02: Mission Statements and
Measurement Reports.

Second only in importance to the fiduciary duty is the role of the public
authority’s mission statement. Where the fiduciary duty governs how a board
member should act, the mission statement governs the factors that should guide
the decision. PARA sought to make clear that mission statements were not to be
platitudes suitable for framing, imparting little guidance. Rather, PARA explicitly
stated that the mission statement should be “a brief document expressing the
purpose and goals of the authority, a description of the stakeholders of the
authority and their reasonable expectations from the authority, and a list of
measurements by which the performance of the authority and the achievement of
its goals may be evaluated.”*

A public authority’s mission statement should accomplish two purposes; to
direct the actions of the public authority and to provide a standard by which the
public authority’s actions may be measured. In all decisions made by the public
authority, the board of directors should consider the public authority’s mission
and whether their decision will further that mission. For this reason great care
must be taken in drafting the mission statement and it must be consistently
referenced and reexamined. In fact, under PARA, the board must reexamine the
mission statement on an annual basis and publish a self-evaluation of the
authority based on the measurements contained within the mission statement.

1 N.Y. Pub. Auth. Law § 2824-a.

13



The purpose of the mission statement is to provide a framework for both
the management and the board of directors to operate and evaluate the business
of the public authority. As a matter of law and public policy, it is important that
the board develop a clear and concise mission statement to guide the actions of
the public authority. The mission statement should make clear who is intended
to benefit from the public authority (i.e. the stakeholders) and what those
stakeholders should expect from the public authority. These considerations
should inform each decision made by the board of directors. In addition to
providing guidance on the actions of management, the performance measures
will also provide the board with reference points to determine if management is
accomplishing the goals of the public authority. It is one of the responsibilities of
management to consider the long-term effectiveness of the authority in achieving
its goals.

In drafting the mission statement and performance measures, the board of
directors should review and consider the public authority’s enabling statute and
the recent operations of the public authority. The board should discuss the
purpose and goals of the authority, re-think how those goals may be achieved
and the intent of the enabling statute. The board must ensure both that the
mission statement does not exceed the authorization established under the
enabling statute and that the activities do not exceed the mission over time, a
problem frequently referred to as “mission creep.” The mission statement should
not be a business plan or static list of empirical points, but rather an expression
of the philosophy and guiding principles of the public authority. The performance
measurements should be specific enough to provide the board with the ability to
objectively evaluate the effectiveness of the public authority, but general enough
to remain a consistent source of reference over the long-term. Finally, it is
crucial that the board actively participate in the drafting of the mission statement
and not defer to management. The drafting and evaluation of the mission
statement is one of the primary obligations of the board of directors and the
delegation of this obligation would be a violation of the fiduciary duty of the board
members.

Under section 2824-a of the Public Authorities Law, each state authority
had to submit its mission statement and performance measures to the ABO by
March 31, 2010. As of the date of this report, the ABO has received these
documents from 44 of the 46 state public authorities. Two state public authorities
have not yet submitted their mission statements and performance measures.
The failure of these state public authorities to comply with one of the most
important requirements of the public authorities law is unacceptable and denies
both the authorities’ stakeholders and the public at large an opportunity to
understand and evaluate the effectiveness of these public authorities. The ABO
issued policy guidance 10-02 on March 1, 2010 clearly stating the requirement
for compliance and providing direction on the proper preparation of the mission
statement and performance measurements. The failure of these public

14



authorities to provide this documentation to the ABO in a timely fashion is in
violation of the public authorities law and evidence of the failure of their
respective boards of directors to fulfill their fiduciary duty.

Currently, the ABO is reviewing each of the mission statements submitted
to determine whether the submissions satisfy the requirements set forth in PARA.
In making this decision, the ABO considers the clarity of the statement, whether it
is consistent with the authority’s enabling statute and operations, whether the
statement has been approved by the authority board members and the overall
content of the statement.

The requirement to provide the ABO with a copy of the mission statement
and performance measurements is not limited to the 46 state public authorities.
Each local authority is also obligated to provide this documentation to the ABO
by March 31, 2011. Additionally, both state and local public authorities are
required to post the mission statement and performance measurements on their
website. The purpose of this publication is to provide each public authority’s
stakeholders with the opportunity to understand the public authority’s purpose
and goals and to evaluate whether or not the authority is achieving those goals.
The Task Force believes that this will aid transparency and improve both the
effectiveness of the public authorities and the public’s faith in the public authority
system.
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V. RECOMMENDATIONS OF THE TASK FORCE

A. Establish a Fiduciary Duty Owed by the Appointing and
Designating Entities and Ensure Appointing and Designating
Entities Respect the Fiduciary Duty Owed by their Appointees
and Designees.

PARA explicitly states that board members of public authorities have a
fiduciary duty to the public authority for which they serve, and not to the
appointing entity.*® It is the opinion of the Task Force that the majority of public
authority board members understand and appreciate the underlying premise—
that their fiduciary duty is owed to the public authority for which they serve. What
is less clear to board members, is whether, or to what extent, appointees’ and
designees’ decision-making should be controlled by the interests of those parties
responsible for appointing or designating them to public authority boards.

The majority of public authority board members are appointed by a state
or local official, or hold the board seat in an ex officio capacity or as an appointed
designee of an ex officio board member. As such, appointees, ex officios and
designees are susceptible to the interests of the person or entity responsible for
appointing or designating them to their respective public authority board. This
susceptibility must be curtailed, and the independence of appointees and
designees safeguarded, to ensure that board members of public authorities are
fulfilling their fiduciary duty obligations and acting in the best interests of the
public authority for which they serve. Appointees, ex officios and designees,
once appointed or designated, are board members of the public authority board
for which they serve, and, as such, must act in a way that is consistent with the
best interests of that public authority and that public authority alone.

The Task Force is troubled by some accounts of instances where an
appointing or designating party has attempted to control the decision-making of
an appointee or designee and requested such appointee or designee to act in the
interest of the appointing or designating party. Ex officios and designees were
often surprised to learn that their fiduciary duty is to the board on which they
serve rather than to the individual who designated them to their position or the
interest of the agency or entity that employs them. This type of behavior is
unacceptable and a direct violation of the law. PARA is explicitly clear on this
point.*®* Regardless of whether a board member is an appointee, an ex officio
member or a designee of an ex officio member, the fiduciary duty of the board
member is exactly the same — to act in the best interests of the public authority
for which such board member serves, not solely to reflect the interests of the

> N.Y. Pub. Auth. Law § 2824(1)(q).

8 N.Y. Pub. Auth. Law § 2824(1)(q).
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appointing or designating party. This is not to say that an appointee, ex officio, or
designee, or any other board member for that matter, is precluded from
considering the input of individuals outside of the public authority, including
appointing or designating parties. Appointing officials can, as can other
members of the public, share their views with a public authority board member.
Those views can inform the decision of a board member, but they cannot dictate
that decision. In order to be properly informed and satisfy the duty of care, board
members can and should frequently consider the input and advice of interested
parties.'” The fiduciary duty requires, however, that the ultimate decision be that
of the appointee, ex officio, or designee alone, and that it be made in the best
interest of the public authority in question.*®

1. Education and Enforcement.

The Task Force is convinced (despite our inability to visit every public
authority board) that the potential for appointing and designating entities to exert
improper control over appointees, ex officios and designees is considerable. This
is of great concern to the Task Force and the public at large. It is therefore the
recommendation of the Task Force that the ABO take action to educate
appointing and designating entities on the fiduciary duty owed by their
appointees, ex officios and designees to the public authority for which they serve.

The Task Force recommends that the ABO endeavor to educate
appointing and designating entities on the fiduciary duty owed by appointees and
designees through the publication of policy guidance and targeted training
sessions. Additional policy guidance should be issued by the ABO reiterating the
applicability of the fiduciary duty to all board members, including appointees, ex
officios and designees. Such policy guidance should be directed and distributed
to both public authority board members and any individual having appointment or
designation power with respect to a public authority board. The policy guidance
should focus on the importance of the appointing and designating entities’
understanding and acknowledgment of the fiduciary duty owed by their
appointees and designees to the public authority for which they serve.

Recognizing that the issuance of policy guidance, while helpful, may not
be sufficient to effect real change, the Task Force further recommends that the
ABO develop training sessions targeting individuals with appointment or
designation powers with respect to a public authority board. Educating board
members on the fiduciary duty to act in the best interest of the public authority for
which they serve is clearly not enough. The expectations of the appointing and

' N.Y. Pub. Auth. Law § 2824(1)(q).

¥ N.Y. Pub. Auth. Law § 2824(1)(q).
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designating entities, and their understanding of the fiduciary duties owed by their
appointees and designees, must also be addressed.

While it is the opinion of the Task Force that education is the most efficient
means of correcting behavior, it is clear that the ABO must also undertake
rigorous enforcement of the current law to ensure compliance. The Public
Authority Law provides for removal of board members of public authorities for
breach of fiduciary duty, in addition to other causes such as inefficiency, neglect
of duty or misconduct of office.’® Under PARA, the ABO has the power to review
the books and records of public authorities, act upon complaints regarding public
authorities, initiate formal investigations, issue subpoenas, publicly warn and
censure public authorities for non-compliance and recommend the suspension or
dismissal of public authority board members and officers.?> And while the ABO
does not have the authority or power to actually remove board members of public
authorities for breach of fiduciary duty (such power is explicitly reserved for
appointing and designating entities), it can issue a recommendation of
suspension or dismissal to the appropriate authorities. It should be noted that, in
the unlikely event that a recommendation for removal is disregarded, it is within
the power of the ABO to refer the matter to the Office of the New York State
Attorney General or the local district attorney for further consideration.”

On May 1, 2010, the ABO issued a letter to the Governor's office
recommending the suspension or dismissal of the entire board of directors of the
New York State Theatre Institute Corporation (“NYSTI") based upon a “persistent
pattern of neglect in the performance of its duties and fiduciary obligations.”*
Less than a week following such recommendation, a demand was issued by
Governor Paterson for the resignation of the entire board of directors of NYSTI.

The Task Force believes that the recommendation for removal power
granted to the ABO under PARA is a meaningful enforcement measure, and that
the ABO should rigorously exercise it to ensure compliance. Recommendations
for removal should be made upon a finding that an appointee or designee
succumbed to improper influence exerted by an appointing or designating entity.

¥ N.Y. Pub. Auth. Law § 2827.
2 N.Y. Pub. Auth. Law § 6(2)(a) - (9).
ZLN.Y. Pub. Auth. Law § 6(2)(h).

22| etter from David Kidera, Director of the Authorities Budget Office to Hon. David A. Paterson,
Governor of the State of New York, dated May 1, 2010.
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2. Establishment of a Fiduciary Duty Owed by the Appointing
and Designating Entities

Further, the Task Force recommends that the Public Authorities Law be
amended to explicitly provide for a fiduciary duty owed by appointing and
designating entities by virtue of their appointing powers, and that such fiduciary
duty specifically preclude any appointing or designating entity from controlling or
otherwise improperly influencing any appointee or designee. The Task Force
believes that while this duty is implied, it should be made explicit. Such a
fiduciary duty would establish a clear obligation on appointing and designating
entities to act in the best interests of the public authority by not exerting improper
influence on appointees or designees. The Task Force is of the opinion that,
unless the responsible parties, in this case the appointing and designating
entities, are held directly accountable for their actions, the potential for improper
influencing of appointees and designees will continue to exist. The power to
appoint or designate a board member to a public authority is a considerable one,
as any such appointment or designation can potentially impact the effective
operation of the State’s public authorities. As such, the power to appoint or
designate cannot be taken lightly, and it certainly cannot remain unchecked. The
Task Force further recommends that the law also be amended to provide the
ABO with enforcement measures, such as the ability to refer a breach of fiduciary
duty by an appointing or designating entity to the Office of the State Attorney
General or the local district attorney for further action and consideration.

B. Increase the Staffing and Funding of the ABO.

Since its formation in 2006, the ABO has had an authorized staffing level
of seven professionals?® and a no-growth budget of approximately $1.3 million.
The ABO does not receive General Fund (state tax) dollars. Rather, the ABO is
funded from a portion of the assessment levied on public authorities in
accordance with Section 2975 of the Public Authorities Law. Within these
resource limitations, the ABO implemented the initial corporate governance,
accountability, and transparency reforms advanced by the PAAA. The ABO
directed its available funds to support the design, implementation and
maintenance of PARIS to collect budget, financial and program information from
state and local public authorities; analyzed this data and made it available to the
public through the ABO website; provided policy guidance, advice and assistance
to public authorities; responded to information requests from the Executive,
Legislature, public and the media; and conducted 21 on site reviews of the
operations of public authorities and their compliance with state law. Pursuant to

% see Appendix D — Current ABO Structure.
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PARA, the ABO is no longer a part of the Division of the Budget** and therefore
requires sufficient resources to operate as an independent entity.

The 2010-11 adopted State Budget authorizes an increase in staffing to
eleven full-time positions and provides the ABO with $1.8 million in funding.
These actions represent a commendable increase in investment in the ABO,
given the uncertainty of the State’s financial position. The Task Force is of the
opinion, however, that this commitment — particularly if held constant even over
the short term, much like what was done with the ABO’s original appropriation
and staffing — is insufficient to meet the expanded oversight responsibilities,
enforcement powers, and analytical duties vested in the ABO by the reform
legislation. Simply stated, the current funding is insufficient to preserve the
ABO’s organizational and operational independence as required under PARA.

The table below provides a point of comparison between proposed
staffing levels for the ABO and projected staffing for other oversight, regulatory or
investigatory agencies.

Agency 2010-11 Projected Staffing
Commission on Quality of Care and

Advocacy for Persons with Disabilities 101
State Racing and Wagering Board 99
Office of the State Inspector General 62
Commission on Public Integrity 50
Governor’s Office of Regulatory Reform 22
Authorities Budget Office 11

As the table illustrates, the ABO’s current staffing levels are well below
those of comparable agencies that perform similar functions. At a minimum, the
ABO’s staffing should be brought in line with these agencies, given its
responsibilities under PARA, the number of public authorities under its
jurisdiction, and the importance of its mission. As a start, the Task Force
recommends that the State create 30 positions that can be filled over time to
provide an organizational framework and structure upon which to base future
funding decisions.

The Task Force is of the opinion that, even with its additional funding in
2010-11, the ABO continues to need resources to develop an effective
examination and enforcement strategy, including conducting on-site
examinations and, where appropriate, follow-up investigations of potential
misdeeds or non-compliance with state law. The ABO must address the fact it
has functioned without its own legal counsel, which impairs the ability of an
agency whose activities are rooted in the application of statutes and regulations.

2 N.Y. Pub. Auth. Law § 4.
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The Task Force has also found that the ABO does not have sufficient staff to
undertake an analysis of debt practices, study the consolidation, restructuring or
reformation of authorities, conduct simultaneous on site reviews, or to focus on
other issues of importance.

In support of this opinion, on May 5, 2010, the Task Force submitted a
recommendation to the Office of the Governor that the 2010-11 budget increase
of $500,000 be enacted and that additional resources be provided to establish a
Deputy Director of Examinations and Enforcement. The Task Force
recommended the resources be provided for a Deputy Director of Examinations
and Enforcement because of the need for expertise in the promulgation of
regulations, conduct of examinations and enforcement investigations and
imposition of sanctions. The Task Force renews its recommendation that the
Governor and the Legislature provide additional supplemental funding for the
establishment of a Deputy Director for Examinations and Enforcement and
related personnel. This funding should be directed toward developing the
capability, and the processes, regulations, techniques, policies and protocols for
conducting examinations of books and records, investigating potential violations
of a board’s fiduciary duty, executive mismanagement, or alleged acts of
misconduct uncovered during the course of its official business or reported to it
by whistleblowers or the public. A strong examinations and enforcement function
is at the core of the reforms enacted by PARA.

The passage of PARA set high expectations for this new office, and its
actions and effectiveness will be scrutinized. With appropriate support, the ABO
will be positioned to achieve groundbreaking reforms long demanded by the
public and elected officials. For these reasons, the Task Force strongly
recommends that the size of the ABO be sufficient to perform its expanded
powers and duties effectively, that it be given the required resources to meet the
expectations set for it by statute, and that it is adequately and appropriately
staffed. All of these steps are necessary to assure the ABO’s functional
independence.

C. Enable Active Enforcement of PARA.

Allegations of inappropriate practices in the operation of a number of
public authorities triggered public authority reform. PARA established many
expectations, but few more important than that the ABO would fairly, but
vigorously, enforce the provisions of the law. The Task Force understands that
enforcement in an area that has known only voluntary compliance is a watershed
change. Nonetheless, enforcement is the foundation of PARA, and the ABO has
the responsibility to enforce the law with the means it has available.

Recent events have illustrated the importance of the ABO’s function as a
policing entity. Allegations of excessive compensation, the failure to report
required information to the ABO, or, worse, intentional misreporting and the
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failure of one or more public authority boards to be actively involved in key
authority decisions, all suggest that some number of public authorities simply
don’t get it.

Meaningful enforcement of PARA requires investigators, lawyers and
program staff. The ABO is expected to make thoughtful referrals to prosecutors
and other law enforcement authorities as a predicate for judicial proceedings,
and that involves far more than fact-gathering or cursory review of public
information. The Task Force has, in this Report, emphasized and re-emphasized
the need for additional personnel to support a vigorous enforcement function.
Enforcement is the foundation of PARA, and it is critical that the ABO be
adequately staffed to carry this function out.

The Task Force believes that the ABO should make its enforcement
attitude broadly known. If the ABO communicates its commitment to investigate
and refer any and all “irregularities” deserving of such enforcement action, it will
put the public authorities on notice to adhere to appropriate behavior. Effective
enforcement of PARA, however, will require that the ABO team up with existing
law enforcement entities, like the Office of the Attorney General and the State
Inspector General, to ensure that, following such referral, the alleged wrongdoing
is properly investigated and remedied. The Task Force recommends that the
Office of the Attorney General and the State Inspector General designate
investigators and lawyers to assist the ABO with enforcement of the law.
Collaborative enforcement is the key to keeping with PARA’s statutory intent.

D. Dissolve Duplicative and Defunct Public Authorities.

Public authorities are generally authorized by an act of the State
Legislature and created by a subsequent act of the local government for whose
purpose it was created. In addition, certain public authorities have established
subsidiaries, often as limited liability corporations, for the purpose of financing or
managing a specific project in the authority’s overall project portfolio. In many
cases, these projects have long been completed. In other cases, the project was
never initiated and the subsidiary never formally existed. This ad hoc process
has led to disagreement and confusion over how many public authorities — and
subsidiary corporations — actually exist and actively perform the public purpose
for which they were originally established. The Task Force recommends that
public authorities review the purpose of any subsidiary and formally dissolve
those that are no longer necessary. The same review should be done by the
ABO of those public authorities authorized by state law, but which are either no
longer performing its public purpose or are duplicative of other public authorities.
The elimination or consolidation of such authorities would reduce public
spending, make the system of public authorities more rational, and eliminate
unnecessary issuance of debt. The ABO has taken the first step toward
streamlining the public authority system. It has recommended that those public
authorities that have ceased operations and have no outstanding obligations be
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dissolved in law. The Governor has endorsed this recommendation. Governor
Paterson has put forth a program bill, sponsored by Assemblyman Hoyt and
Senator Stewart-Cousins?®> which will dissolve 127 public authorities that have
been determined to be defunct by the New York State Comptroller, the ABO and
the Commission.?® These public authorities, which have been inactive for varying
periods of time and have no outstanding debt or other obligations, are a prime
example of the inefficiency of the public authority system. The Task Force
commends the anticipated elimination of these public authorities and
recommends the expedited dissolution of any other public authorities determined
to be defunct by the ABO or the State Comptroller.

However, PARA does not limit the review of public authorities to the
elimination of those which are defunct. PARA amended the Public Authorities
Law to empower the ABO with the duty to review the potential for consolidation
among public authorities.?” This provision of PARA reflects the opinion that there
is unnecessary duplication of purpose among the public authorities. To the
extent certain public authorities are duplicative, resulting in waste or inefficiency,
the ABO should examine the public authorities involved and make a
recommendation to the Governor, the temporary President of the Senate and the
Speaker of the Assembly, for the merger or consolidation of the affected public
authorities. However, this review will require more analysis than that used to
determine whether a public authority is defunct. Additionally, the ABO will need
to give due consideration to the benefits of competition among public authorities
operating for the same or similar purpose It is the recommendation of the Task
Force that the ABO conduct a review of the mission statements, annual reports
and activities of the public authorities to determine the specific instances where
inefficient duplication may be eliminated through the merger, consolidation or
elimination of public authorities.

E. Enforce the “Minority and Women Owned Business Enterprise
Obligations” of Public Authorities.

State public authorities entered into over 25,000 procurement contracts
during the past year resulting in payments in excess of $6.7 billion.?® It is the

% The Assembly bill is co-sponsored by Assemblymen Brodsky, Lupardo, Kavanaugh, Rosenthal,
Thiele and Galef. The Senate bill is co-sponsored by Senators Perkins, Klein, Oppenheimer,
Parker, Peralta and Valesky.

% Introduced as Assembly bill A11106 and Senate bill S8165.

2 N.Y. Pub. Auth. Law § 6(d).

% authorities Budget Office, Annual Report on Public Authorities in New York State, p. 20 (July 1,
2010); (Authorities are required to report procurement transactions for the fiscal year with an

actual or estimated value of $5,000 or more, unless their enabling statue cites a higher reporting
threshold).
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opinion of the Task Force that state public authorities should comply with, and
the ABO should actively review and ensure compliance with, the Minority and
Women Owned Business Enterprise (“MWBE”) obligations established under the
Executive Law applicable to these procurement contracts.

The PARA legislative findings specifically emphasize the importance of
the participation of MWBE in the procurement processes of state public
authorities.”® Article 15-A of the Executive Law establishes certain laws and
regulations that must be met by “state agencies”, which is defined to include
state public authorities.®® Article 15-A charges state agencies with establishing
employment and business participation goals for NYS certified minority- or
women-owned businesses for procurements exceeding $25,000 for labor,
services, supplies, equipment, or materials and for procurements exceeding
$100,000 for the acquisition, construction, demolition, replacement, major repair
or renovation of real property and improvements. PARA amends Section 310 of
the Executive Law to make clear that compliance with the MWBE requirements
extends to all state public authorities in addition to state agencies.®> PARA also
broadens the scope of state contracts for professional services covered by
MWBE provisions to include “legal, financial and other professional services”. As
originally drafted, the term "services" was defined under Article 15-A to
specifically exclude banking relationships, the issuance of insurance policies or
contracts, or other contracts for the sale of bonds, notes or other securities.
PARA makes clear that MWBE laws and regulations apply to all state contracts
for professional services that meet the dollar value threshold without exception.

Specifically under Section 312 of the Executive Law, state public
authorities must act to ensure and promote equal procurement opportunities
through the inclusion of certain proscribed language in all state contracts and
certain subcontracts prohibiting discrimination in employment; the solicitation of
statements of nondiscrimination from unions and employment agencies and the
inclusion of a nondiscrimination clause in employment solicitations and
advertisements.

State public authorities are also charged with monitoring contractor
compliance with the law and may recommend corrective action to the State
Division of Minority and Women’s Business Development when a contractor fails
or refuses to comply with equal employment requirements. In addition, the
Director of the State Division of Minority and Women’s Business Development
promulgates rules and regulations to ensure that MWBEs are awarded a “fair

% See 2009 Public Authorities Reform Act, Chapter 506, 2009 N.Y. Laws (legislative findings).
% N.Y. Executive Law §§ 310-318.

3L N.Y. Executive Law §§ 310(11)(b).
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share" of state contracts. These regulations require contractors to submit a
MWBE utilization plan for each of their contracts and require state public
authorities to review these utilization plans for compliance and notify contractors
of deficiencies.

Section 315 of the Executive Law establishes the responsibilities of state
agencies regarding the solicitation and awarding of public contracts. Under this
section, state public authorities have the responsibility of monitoring contracts
and recommending corrective action to the Director of the State Division where
appropriate; to comply with rules and regulations promulgated by the Director; to
make available a current copy of the directory of certified minority and women-
owned firms to prospective bidders and to contractors; to report activities
undertaken to promote MWBE contract participation and employment of
minorities and women to the Director; and to generally provide such information
and assistance as necessary to carry out the intent of the statute. The Division
of Minority and Women's Business Development evaluates and assesses
agency goal plans.

The Task Force is working with the ABO to ensure that State public
authorities disclose information on their efforts to comply with these new
requirements. State public authorities are expected to demonstrate a
commitment to providing full and fair opportunities to MWBE companies to
participate equally in the procurement process. The Task Force and the ABO
have agreed that State public authorities will report the following information each
year through the Public Authorities Reporting Information System (“PARIS”):

e Confirmation that the authority has designated a person or persons to
oversee its MWBE compliance.

e Confirmation that the authority maintains an up-to-date list of
gualified/certified MWBE companies.

e Confirmation that the authority solicits bids from MWBEs as part of the
procurement process.

e The authority’'s participation goals for MWBEs, expressed as a
percentage of total procurements expected to be awarded.

e The number of bids/proposals received from MWBEs for each
procurement.

e The actual percentage of procurement contracts awarded to MWBE
certified firms during the reporting period.
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It is the opinion of the Task Force that the MWBE obligations of public
authorities, as established under PARA and the Executive Law, are of great
importance to the citizens of the state of New York and should be implemented
by state public authorities. The Task Force recommends that all state public
authorities comply with the MWBE obligations under PARA and that the ABO
actively review and enforce these obligations.

F. Consider Diversity When Appointing Public Authority Board
Members

While the previous recommendation focused on the procurement
operations of public authorities, it is the opinion of the Task Force that recognition
of the importance of diversity, in broader terms, should extend to the
management of public authorities as well. PAAA, for the first time, charged the
governance committee of each public authority with recommending to the
appointing official the *“skills and experience required of potential board
members.”? The Task Force believes that this provision has never fully been
given voice, in part, perhaps, because the members of the governance
committees assumed that their recommendations would carry little weight with
the appointing official. More recently, the Public Authorities Law was amended to
require that an appointing individual or entity consider diversity when appointing
an individual to the board of a state public authority.®* The Task Force believes
that, if this provision is met with a serious commitment, it may materially expand
the pool of suitable candidates. However, absent a meaningful commitment, it
runs the risk of becoming hollow guidance.

These changes to the Public Authorities Law mirror developing practices
for publicly held, and other, corporations.

The rules of the Securities and Exchange Commission provide that the
board nominating committees of public companies describe how diversity was
considered in identifying nominees for the board of directors.®* The SEC has not
imposed a specific definition of diversity, noting that some companies may see
diversity as encompassing differences of viewpoint and professional and
educational background, while others may focus on characteristics such as race,
gender and national origin. The Task Force believes that, for the purpose of
selecting board members of public authorities, all of these factors should be
given weight.

%2 N.Y. Pub. Auth. Law § 2824(7).
% N.Y. Pub. Auth. Law § 2825(2) (effective October 1, 2010).

% See Item 407(c) of Regulation S-K.
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The Task Force encourages that each governance committee member
fully consider the range of diversity required for the board of directors to provide
meaningful oversight of the operations of that public authority.

No less important is that each appointing official make every effort to
ensure that the boards of public authorities have a degree of diversity that in
some measure reflects the heterogeneous nature of the State of New York. An
informal survey of certain of the State’s large public authorities, conducted by the
Government Law Center at Albany Law School, reveals that the number of
women and racial minorities serving on the boards is disproportionately low when
measured against the demographics of the State or even composition of the
State legislature. The Task Force finds the disparity unsettling.

G. Require Public Authorities to Implement Risk Management and
Oversight.

Public authorities have been utilized to develop and maintain a significant
portion of the infrastructure of the State of New York and provide public services
directly to the State’s citizens on a broad scale. A number of these public
authorities, both large and small, state and local, directly impact the health,
welfare and safety of New York citizens on a daily basis through the provision of
bridges, tunnels, roads and other services, such as hospitals, electricity and
waste removal facilities. The failure of these public authorities to properly assess
the risks associated with their operations would likely result in serious
consequences for the public at large. Despite the potential severity of the risks
involved, the Task Force found that some of these public authorities did not have
a risk assessment or risk management or risk committee in place at the board
level. We should note that the New York State Thruway Authority has provided
the Task Force with a detailed description of its risk assessment and risk
management procedures — evidencing a clear appreciation for its role in
preserving the safety and welfare of State’s citizens.

In recent years, public companies have recognized the importance of
proper risk assessment and risk management, resulting in the development of
certain best practices, including the establishment of a risk committee at the
board level. In the last year, the SEC promulgated enhanced regulations
requiring public companies to disclose their risk assessment and risk
management policies and practices as part of their annual proxy statement
filings.®® These regulations address a number of issues including credit risk,
liquidity risk and operational risk.®*® Most recently, President Obama signed into
law the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010

% See Item 407(h) of Regulation S-K.

% See Proxy Disclosure Enhancements, Securities Act Release No. 33-9089, Fed. Sec. L. Rep.
(CCH) 1 88,827 (Dec. 16,2009).
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(the “Dodd-Frank Act”) which, among other things, requires the establishment of
risk committees by the boards of directors of a substantial portion of the Nation’s
financial institutions.*” In defining the composition of the risk committee, the
Dodd-Frank Act provides for the inclusion of at least one risk management
expert, “having experience in identifying, assessing, and managing risk
exposures of large, complex firms.”®

Given that the mission of many public authorities affects the health,
welfare and safety of the citizens of the State of New York, the Task Force is of
the opinion that public authorities should be held to the same or similar standards
with respect to risk assessment and risk management as those currently required
of certain publicly traded companies. While financial risk has received more
attention due to recent events, public authorities should place at least as great an
emphasis on the operational risks associated with their activities. The Task
Force was not in a position to complete a formal analysis of all public authorities
on this issue, but urges the ABO to conduct a thorough analysis of the current
risk assessment and risk management practices of state and local public
authorities, and thereafter develop rules and regulations for the implementation
of these risk assessment and risk management practices using the recent SEC
regulations and the Dodd-Frank Act as models, taking into account the fact that
the variation in scope and size of public authorities may warrant different levels of
risk management and risk assessment.**

H. Recognize All State Supported Debt.

Few topics relating to public authorities have received greater commentary
and analysis than debt issuance. The crux of the issue is that state public
authorities are, as noted earlier, responsible for more than 93% of the State’s
debt, and are increasingly being used as a mechanism to raise money, without
approval of the electorate (but often at the direction of the State legislature), to
fund the State’s annual budget.*®* Some commentators suggest that this
unorthodox approach to raising money is the only means to ensure a balanced
budget and the State’s fiscal stability. Others have suggested that such off-the-
books borrowing practices have stretched public authorities beyond the purposes

%" H.R. 4173, 111th Cong. § 165(h) (2010).

% H.R. 4173, 111th Cong. § 165(h)(3) (2010).

% Note: The intent of this recommendation is not to replace existing risk assessment and risk
management practices of certain public authorities, (e.g. under the Internal Controls Act of 1987)

but to supplement it.

“0 See Citizens Budget Commission, New York’s Public Authorities: Promoting Accountability and
Taming Debt, September 2006 (available at http://www.cbcny.org/browseby/type/report).
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for which they were originally intended and violates the State’s constitutional
requirement that the public approve all issuance of the State’s debt.

The Task Force is not in a position to opine on the merits of either view.
Our meetings and conversations with a number of the state public authorities
responsible for issuing debt suggests that the boards of directors are committed
to ensuring that debt practices are appropriate and necessary. However, it is the
opinion of the Task Force that additional transparency would better allow the
public to make an educated assessment of the increased role of state public
authorities in financing the State’s capital plan and to render an opinion whether
this approach is appropriate.

Further, PARA directs the ABO to make recommendations to the
Governor and the Legislature on setting debt limitations for public authorities
without statutorily required debt limits.** It is the opinion of the Task Force that
such recommendations will be difficult without greater access to information
about the issuance of debt by public authorities. In support of this opinion, the
Task Force recommends that the ABO conduct research on the necessity for
enhanced disclosure and transparency in the following four ways.

Increase the scope of state-supported debt. The New York State Debt
Reform Act of 2000 (the “Debt Reform Act”)*? established statutory limitations on
state supported debt. However, the definition of state supported debt in the Debt
Reform Act does not include certain borrowings by state public authorities where
the State is not contractually obligated to pay the debt service or the debt is a
contingent obligation of the State. To the extent however that the State
guarantees these bonds directly or is obligated to pay debt service in the event
that the primary security for the bonds is insufficient to meet debt service, the
Task Force believes that this debt such be accounted for and acknowledged in
measuring outstanding debt of the State in order to provide the public a more
comprehensive picture of the State’s outstanding indebtedness.

Modify the Public Authorities Control Board. The Public Authority Control
Board (“PACB”) was established in 1975 to review and approve selected state
public authority borrowing, but certain state public authority borrowing and all
local public authorities are exempt from PACB review.** However, it has been
contended that the PACB has been used as a way to promote political agendas.
The PACB might be modified to establish a non-partisan body to oversee and
rationalize all state public authority borrowings of state supported debt, as
described above.

*LN.Y. Pub. Auth. Law § 6(m).
“2N.Y. State Fin. Law § 67.

3 N.Y. Pub. Auth. Law § 50.

29



Enhance the disclosure of PACB-approved debt issuances. Although
the PACB debt analysis is presumably comprehensive, the information provided
to the public is prepared in a summary manner and the analysis underlying the
decisions are not presented in public documents. The PACB documents made
available to the public do not reflect cost estimates, future revenue stream and
the long run financial viability of the project. The PACB review of state public
authority financings should analyze those borrowings within the context of the
State’s capital budget plan. This analysis could be used to provide a
comprehensive view of the State’s overall indebtedness and a more balanced
understanding of public authorities as vehicles for the State capital financing
program. This analysis would enable the public to better understand the role
played by state public authorities on behalf of the State.

Clarify Executive Budget decision-making. Finally, consideration might be
given to clarifying in the Executive Budget the manner in which projects requiring
the issuance of State debt are prioritized and the collective impact on the State’s
budget during the debt service period.

l. Limit Board Reliance on Senior Staff Management.

In addition to meeting with the boards of several public authorities, the
Task Force also met with the senior staff at a number of public authorities. The
Task Force is of the opinion that these individuals are diligent, hard-working and
respectful of the duties and obligations of the board of directors at their
respective public authorities. However, the competence of the senior staff of a
public authority does not in any way diminish the obligations of the board of a
public authority.

The Task Force recognizes the potential for public authority boards to
defer to senior staff in the discussion and evaluation of matters submitted for
board approval. However, public authority board members must not defer to staff
as a courtesy or time management tool or to accelerate the pace of board
meetings. It is part of each board member’s fiduciary duty to question and
evaluate both the materials presented to the board and the rationale behind the
proposals made by management. In our meetings with certain public authorities,
board members stated that given the amount of nuanced data and important
issues at stake, staff should not be micromanaged. The Task Force concurs.
However, it is the board’s obligation, serving as a whole and through its
committee structure, to satisfy themselves that staff recommendations comport
with the facts, circumstances and mission of the public authority. To do less may
be an abdication of the board’s responsibility and a violation of its fiduciary duty.

It is the recommendation of the Task Force that the ABO issue additional
policy guidance on the obligation of board members to actively evaluate and
guestion the management of the public authority, in particular, the proposals
submitted by senior staff to the board for approval.
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J. Analyze Board Member Compensation.

PARA directs the ABO to make recommendations concerning whether
public authority board members should be compensated and, if so, to provide
options for the proper compensation of such board members.**

The issue of compensation is among the more nuanced and sensitive of
the topics pertaining to public authorities. The compensation to which board
members are entitled varies among public authorities, for example, certain state
public authority board members are prohibited from receiving any compensation.
Chapter 55 of the Laws of 1992 provided for the consolidation of various boards
and the elimination of compensation for board members of twenty-one state
public authorities, including those that have the largest role in managing the
infrastructure of the State.”® Board members of local public authorities often
have enabling statues that provide compensation to be fixed by the board of
supervisors or the county legislature. The Public Housing Law allows for board
members to be compensated on a per diem basis. *® This inconsistency in
compensation schemes does not have a readily apparent rationale.

Some commentators suggest that board members responsible for billions
of dollars in State expenditures and management of the State’s infrastructure
merit compensation. Others suggest the compensation would likely increase the
commitment and independence of authority boards. Yet others suggest that
public authority board participation is a voluntary commitment and payment for
the service is unnecessary. The implications of providing compensation to board
members affects more than the finances of the public authorities. Although some
public authority board members are already subject to disclosure requirements
under the Public Officer's Law, the receipt of compensation could subject
additional board members to disclosure requirements. Currently, unpaid and per
diem board members are not covered by Section 73 of the Public Officer's Law
for general business or professional activities.”” This effectively means they are
not covered by some of the more limiting provisions of the State Code of Ethics,
including post-employment restrictions and the gift ban.*®

Due to the legislative and systemic complexities of board compensation
across the public authority system, the Task Force is not in a position to opine on

* N.Y. Pub. Auth. Law § 6(n).

“5 Chapter 55 of the New York State Laws of 1992.
** N.Y. Pub. Hous. Law § 32(3).

*" See N.Y. Pub. Off. Law § 73.

“8 See N.Y. Pub. Off. Law § 74.
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the merits of the issue. The Task Force therefore recommends that the ABO
commit adequate resources to examine this issue and make recommendations to
the Governor and the Legislature.

However, the Task Force believes that directors have a fiduciary duty
regarding staff salaries and bonuses, to assure they are commensurate with the
mission of the authority, the performance of staff, State law and other relevant
considerations so as not to be excessive.

K. Amend the Public Authorities Law to Change the Name of the
ABO and Also Establish an ABO Council.

It is the opinion of the Task Force that the effectiveness of the ABO would
be further improved by the establishment of an ABO Council, a group of
individuals with relevant expertise, tasked with providing advice and consultation
to the management of the ABO on a broad range of matters relating to PARA
and its implementation. The ABO Council would not serve an oversight function.
Instead, the ABO Council’s purpose would be to provide support to the ABO in its
effort to secure additional funding and staffing from the State, and to be available
to the ABO for advice and consultation as needed.

To render the ABO Council's advice and consultation meaningful, the
Task Force believes that it be comprised of five individuals with expertise in the
following areas; (i) public authorities, (ii) debt markets, (iii) examination and
enforcement, and (iv) law, regulation and the legislative process. Additionally,
the terms of the members of the ABO Council should be staggered (in order to
provide continuity) and last for a period of four years (in order to provide
independence and credibility). The Task Force therefore recommends that the
draft legislation attached hereto as Appendix E be enacted as an amendment to
the Public Authorities Law.

Furthermore, it is the opinion of the Task Force that the name applied to
the ABO - the Authorities Budget Office — does not adequately reflect the
responsibility of the ABO to oversee and review the State’s public authorities.
Although originally established under PAAA as the Authority Budget Office, this
name appears to reflect the ABO’s prior existence within the Division of the
Budget. As reconstituted, the ABO is an independent entity whose role has little
to do with the budget, but, rather, is primarily related to the review and oversight
of the State’s public authorities. It is the opinion of the Task Force that the name
of the ABO is important and should clearly and unambiguously convey its
purpose. For this reason, it is the recommendation of the Task Force that the
Public Authorities Law be further amended to eliminate and replace all
references to the Authorities Budget Office with a new name — the Authorities
Oversight Office. Draft legislation reflecting this recommendation is attached
hereto as Appendix F.
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VI. CONCLUSIONS OF THE TASK FORCE
A. Future Topics to be Reviewed by the ABO.

In addition to establishing a framework to improve the operation of public
authorities, PARA seeks to promote the examination of specific topics to further
improve the operations of public authorities over the long term. To that end, in
addition to the recommendations described above regarding debt issuance and
the compensation of board members of public authorities, PARA directs the ABO
to examine and make recommendations concerning board terms and
performance evaluations.

As an initial step, the Task Force asked the Government Law Center of
Albany Law School to assemble information about these topics and determine
what the practices are in other States. We commend the Government Law
Center and their students for their contribution.

It is apparent to the Task Force that many of the recommendations
requested of the ABO in PARA by the Legislature have the potential to materially
alter the manner in which public authorities operate. All members of the Task
Force believe that, in order to make informed recommendations on these issues,
the ABO needs to further examine and evaluate the impact of any proposed
changes.

Additionally, the Task Force recognizes that the State of New York is not
alone in its efforts to reform the public authority system. Despite the uniqueness
of the reforms adopted in the State of New York, the exercise of surveying other
states has identified reforms enacted by those states that may also be
appropriate for the State of New York. The reforms include: consolidation of
financing authorities into a single entity (Michigan) and compulsory audits (Rhode
Island) and regulation of compensation (New Jersey, Massachusetts). The Task
Force is of the opinion that there may be additional reforms enacted by other
states which merit consideration for the State of New York. To that end, the Task
Force recommends that the ABO consider what public authority reforms have
been implemented in other states, and whether they merit consideration for the
State of New York.

B. Vision for the Future of the Authorities Budget Office.

Annexed as Appendix G is “Accomplishments of the ABO”, a document
prepared by the ABO at the Task Force’s request. We believe that it presents a
fair description of what the ABO was able to accomplish when it was part of the
Division of the Budget and had very limited resources. But now, under PARA,
the ABO is independent of State government and has expanded regulatory and

33



enforcement responsibilities. It is the belief of the Task Force that the
implementation of these recommendations will further enhance the ABO’s
capacity to implement the law — leading to a time when public authorities come
completely out of the shadows and are visible to all. Hopefully, there is a will by
the Governor and the Legislature to provide it with a budget enabling it to
perform. What follows is the Task Force’s vision of the ABO’s future.

The mission of the ABO is to make state and local public authorities more
accountable and transparent; to promote a culture within each authority that is
sustained by adherence to good corporate governance practices; and to assess
whether these authorities act in accordance with their statutory purpose and the
public interest.

To achieve its mission, the ABO must continue its focus on educating and
training boards of directors and management on their fiduciary duty and
governance responsibilities. The ABO will need an expanded and continuous
presence “in the field” to address inappropriate actions, insufficient oversight, and
other inefficiencies or weaknesses identified through its reviews and
investigations. In addition, the ABO must strengthen its examinations and
enforcement programs, legal services, and analytical capabilities.

The success of PARA will ultimately be measured by how well the ABO,
and the State, respond to this challenge. The Task Force believes that the ABO
should - and will be - the preeminent oversight, analytical and regulatory office of
its kind. At its core, the future envisioned for the Authorities Budget Office is one
in which:

e Comprehensive, transparent and accurate financial and performance
information is centrally maintained and accessible to the public and the
New York State government;

e In depth, high quality analysis guides the ABO’s recommendations to
the Governor and the Legislature on the future role, structure, purpose
and reform of public authorities in New York State; and

e The presence of multiple compliance and enforcement teams reporting
their findings and recommendations to the public ensures that both
those who appoint and those who serve as directors of public
authorities understand and fulfill their fiduciary duty to the public
authority, thereby providing assurance that the actions and decisions
of these authorities are in the public interest.

C. On-Going Role of the Task Force.

As indicated by the recommendations and findings contained in this
Report, the implementation of the reforms enacted under PARA are on-going and
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will require continued diligent effort on the part of the ABO, the New York State
Legislature and the Office of the Governor. For this reason, Governor Paterson
has issued Executive Order No. 38*° which extends the life of the Task Force
until the end of the Governor’s term of office. Governor Paterson found that the
implementation of PARA would benefit from the continued guidance and
expertise of the Task Force and the Task Force is honored to continue to serve
the State of New York. The Task Force will continue to provide advice and
consultation to the ABO regarding the findings contained in this Report, as well
as all matters it deems appropriate and necessary to the ongoing implementation
of PARA.

9 See Appendix H — Executive Order No. 38.

35



VIl. APPENDICES
A. Public Authorities Reform Act of 2009

(see attached)
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LAWS OF NEW YORK, 2009
CHAPTER 506

AN ACT to amend the public authorities law and the executive law, iIn
relation to creating the authorities budget office, to repeal certain
provisions of the public authorities law relating thereto; to repeal
section 27 of chapter 766 of the laws of 2005 constituting the public
authorities accountability act relating thereto; to repeal a chapter
of the laws of 2009, amending the public authorities law and the exec-
utive law, relating to the creation of an authorities budget office,
as proposed in legislative bills numbers S.1537-C and A.2209-C; and
providing for the repeal of certain provisions upon expiration thereof

Became a law December 11, 2009, with the approval of the Governor.
Passed on message of necessity pursuant to Article 111, section 14 of
the Constitution by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Legislative findings. The legislature finds that chapter
766 of the laws of 2005 was the beginning of the process to reform the
way public authorities conduct business in New York state. However, the
fundamental problems of transparency, accountability, the responsibil-
ities and functions of board members and oversight have not been
addressed, leading to a lack of public trust in these institutions. The
creation of an independent authorities budget office is necessary to
provide oversight of the operations and finances of public authorities
in real time and to inform the legislature and executive on issues
relating to debt, compensation of board members, the role minority- and
women-owned businesses play in the procurement process, the disposition
of property and the governance of authorities. Public authorities should
be required to publish, in real time, their finances, policies, plans
and decisions. Real-time review by the public, the legislature, the
executive and the authorities budget office will facilitate the
prevention of problems, not just their explanation after they have aris-
en.

§ 2. Section 2 of the public authorities law is amended by adding a
new subdivision 6 to read as follows:

6. "authorities budget office" shall mean the entity established
pursuant to section four of this article.

§ 3. Subdivision 5 of section 2 of the public authorities law, as
added by chapter 766 of the laws of 2005, is amended to read as follows:

5. "subsidiary" shall not include, for the purposes of this chapter,
corporations that have been certified by the parent corporation to the
[entity created pursuant to section twenty-seven of the chapter —of the
taws—ofF —two—thousand—Five—which-added—this—section] authorities budget
office as being inactive for the past twelve months, having an identical
board of its parent corporation, or not having separate and independent
operational control. Provided, however, the parent corporation, in
response to any request, shall address any provision or provisions of
this chapter.

EXPLANATION--Matter in italics is new; matter in brackets [-] is old law
to be omitted.
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8§ 4. Sections 1 and 2 of article 1 of the public authorities law are
designated title 1 and a new title heading is added to read as follows:
SHORT TITLE; DEFINITIONS

§ 5. Article 1 of the public authorities law is amended by adding a
new title 2 to read as follows:

TITLE 2
AUTHORITIES BUDGET OFFICE
Section 4. Establishment of the independent authorities budget office.
5. Director of the authorities budget office.
6. Powers and duties of the authorities budget office.
7. Reports of the authorities budget office.

8§ 4. Establishment of the independent authorities budget office. There
is hereby established the independent authorities budget office as an
independent entity within the department of state, which shall have and
exercise the powers and duties provided by this title.

8§ 5. Director of the authorities budget office. The director of the
authorities budget office shall be appointed by the governor, upon the
advice and consent of the senate. The director shall hold office for a
term of four years beginning on the date of confirmation. The salary of
the director shall be established by the governor within the limit of
funds available therefor; provided, however, such salary shall be no
less than the salaries of certain state officers holding the positions
indicated in paragraph (d) of subdivision one of section one hundred
sixty-nine of the executive law. The director may be removed by the
governor only after notice and opportunity to be heard, and only for:

1. permanent disability;

2. inefficiency;

3. neglect of duty;

4. malfeasance;

5. a felony or conduct involving moral turpitude; or

6. breach of fiduciary duty.

8§ 6. Powers and duties of the authorities budget office. 1. The
authorities budget office shall:

(a) conduct reviews and analysis of the operations, practices and
reports of state and local authorities to assess compliance with the
provisions of this chapter and other applicable provisions of law;

(b) maintain a comprehensive inventory of state and local authorities
and subsidiaries and the annual reports of such state and local authori-
ties as defined in section twenty-eight hundred of this chapter;

(c) verify the existence of all authorities listed in state law;

(d) review the potential for consolidation or name change of certain
authorities;

(e) assist state and local authorities in improving management prac-
tices and the procedures by which the activities and financial practices
of state and local authorities are disclosed to the public;

() make recommendations to the governor, the temporary president of
the senate, the speaker of the assembly and the chairs and ranking
minority members of the following committees: the senate finance commit-
tee, the assembly ways and means committee, the senate committee on
corporations, authorities and commissions and the assembly committee on
corporations, authorities and commissions and authority board members
concerning opportunities to improve the performance, reporting, reforma-
tion, structure and oversight of state and local authorities;

(g) provide such additional information and analysis as may be reason-
ably requested by the legislature and state comptroller;
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(h) promulgate regulations to effectuate the purposes of this title
and title one of this article, and article nine of this chapter, relat-
ing to the statutory responsibilities of the authorities budget office;

(i) develop and issue, after consultation with the office of the
attorney general, a written acknowledgement that a board member must
execute at the time that the member takes and subscribes their oath of
office, or within sixty days after the effective date of this paragraph
if the member has already taken and subscribed his or her oath of
office, in accordance with subdivision one of section twenty-eight
hundred twenty-four of this chapter;

(j) develop a comprehensive definition of public authorities including
a consolidated listing by class and name;

(k) standardize content and format of state and local authority annual
reports;

(1) assess individual authorities and based upon their ability and
resources, set a date by which changes made pursuant to this title shall
be implemented;

(m) issue recommendations to the legislature and governor on setting
debt limitations for authorities without statutorily required debt
limits;

(n) make recommendations to the legislature and governor with respect
to options for, and whether there should be, compensation for boards of
directors; and

(0) review the potential for and make recommendations to the legisla-
ture and governor regarding change in the terms of office of public
authorities board members.

2. The authorities budget office shall have the authority to:

(a) request and receive from any state or local authority, agency,
department or division of the state or political subdivision such
assistance, personnel, information, books, records, other documentation
and cooperation as may be necessary to perform its duties;

(b) enter into cooperative agreements with other government offices to
efficiently carry out its work and not duplicate resources;

(c) receive and act upon complaints or recommendations from the public
or other persons or entities regarding any authority covered by this
title;

(d) initiate formal investigations in response to complaints or
appearances of non-compliance by an authority;

(e) 1issue subpoenas pertaining to investigations which such office is
authorized to conduct under this title, for the purposes of effectuating
the powers and duties of this title;

() publicly warn and censure authorities for non-compliance with this
title, and to establish guidelines for such actions;

(g) recommend to the entity that appointed the officer or director
suspension or dismissal of officers or directors, based on information
that is, or is made, available to the public under law;

(h) report suspected criminal activities to the attorney general and
other prosecutorial agencies;

(i) compel any authority which is deemed to be in non-compliance with
this title and title one of this article or article nine of this chapter
to submit to the authorities budget office a detailed explanation of
such failure to comply; and

(j) commence a special proceeding in supreme court, when it does not
receive from a state or local authority upon request information, books,
records or other documentation necessary to perform its duties, seeking
an order directing the production of the same.
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3. The reports and non-proprietary information received by and
prepared by the authorities budget office shall be made available to the
public, to the extent practicable, through the internet.

8§ 7. Reports of the authorities budget office. On July first, two
thousand ten and annually thereafter the authorities budget office shall
issue reports on its findings and analyses to the governor, the chair
and ranking minority member of the senate finance committee, the chair
and ranking minority member of the assembly ways and means committee,
the chair and ranking minority member of the senate standing committee
on corporations, authorities and commissions, the chair and ranking
minority member of the assembly standing committee on corporations,
authorities and commissions, the state comptroller and the attorney
general, with conclusions and opinions concerning the performance of
public authorities and to study, review and report on the operations,
practices and finances of state and local authorities as defined by
section two of this article.

8§ 5-a. Section 27 of chapter 766 of the laws of 2005, constituting
the public authorities accountability act of 2005, is REPEALED.

§ 6. Subdivisions 1 and 2 of section 2800 of the public authorities
law, subdivision 1 as amended and subdivision 2 as added by chapter 766
of the laws of 2005, are amended to read as follows:

1. State authorities. (a) For the purpose of furnishing the state with
systematic information regarding the status and the activities of public
authorities, every state authority continued or created by this chapter
or any other chapter of the laws of the state of New York shall submit
to the governor, the chairman and ranking minority member of the senate
finance committee, the chairman and ranking minority member of the
assembly ways and means committee [and], the state comptroller, and the
authorities budget office, within ninety days after the end of its
fiscal year, a complete and detailed report or reports setting forth:

(1) its operations and accomplishments; (2) its [receipts—and—disburse-
merts,—oer—revendes—and—expenses,—during—sueh—TFiseal—year—n—accordanece
“th 4l ; . i fi i blished | I I _ "

i i i 1 financial reports,
including (i) audited financials in accordance with all applicable regu-
lations and following generally accepted accounting principles as
defined in subdivision ten of section two of the state finance law, (ii)
grant and subsidy programs, (iii) operating and financial risks, (iv)
current ratings, if any, of its bonds issued by recognized municipal
bond rating agencies and notice of changes in such ratings, and (V)
long-term liabilities, including leases and employee benefit plans; (3)

[ Ets—assets—and—labiH-tles—at—Tthe—end—ofits—TFisecal—vyear—ineluding—the
status —of reserve, depreciation, special or other Tunds and including
the—receipts—and payments—of these—Funds] its mission statement and

measurements including its most recent measurement report; (4) a sched-
ule of its bonds and notes outstanding at the end of 1its fiscal vyear,
together with a statement of the amounts redeemed and incurred during
such fiscal year as part of a schedule of debt issuance that includes
the date of issuance, term, amount, interest rate and means of repay-
ment. Additionally, the debt schedule shall also include all refi-
nancings, calls, refundings, defeasements and interest rate exchange or
other such agreements, and for any debt 1issued during the reporting
year, the schedule shall also include a detailed list of costs of issu-
ance for such debt; (5) a compensation schedule, in addition to the
report described in section twenty-eight hundred six of this title, that
shall include, by position, title and name of the person holding such
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position or title, the salary, compensation, allowance and/or benefits
provided to any officer, director or employee in a decision making or
managerial position of such authority whose salary is in excess of one
hundred thousand dollars; (5-a) biographical information, not including
confidential personal information, for all directors and officers and
employees for whom salary reporting is required under subparagraph five
of this paragraph; (6) the projects undertaken by such authority during
the past year; (7) a listing and description, in addition to the report
required by paragraph a of subdivision three of section twenty-eight
hundred ninety-six of this article of [[(¢(H)] all real property of such
authority having an estimated fair market value in excess of fTifteen

thousand dollars that the authorlty [+ntends—te—d+spese—ef——(ii}—all

the——FepeFt———and—(iii}—all—sueh—preperty—d+spesed] acquures or dlsposes

of during such period. The report shall contain [an—estimate—oF —Fair

market—valuve—For—all-such—preperty—held-by—Tthe—avthority—atthe—end—of
the—period—and] the price received or paid by the authority and the name
of the purchaser or_seller for all such property sold or bought by the

authority during such period; (8) such authority"s code of ethics; [and]
(9) an assessment of the effectiveness of its internal control structure
and procedures; (10) a copy of the legislation that forms the statutory
basis of the authority; (11) a description of the authority and its
board structure, including (i) names of committees and committee
members, (ii) lists of board meetings and attendance, (iii) descriptions
of major authority units, subsidiaries, and (iv) number of employees;
(12) its charter, if any, and by-laws; (13) a listing of material chang-
es in operations and programs during the reporting year; (14) at a mini-
mum a four-year financial plan, including (i) a current and projected
capital budget, and (ii) an operating budget report, including an actual
versus estimated budget, with an analysis and measurement of financial
and operating performance; (15) its board performance evaluations;
provided, however, that such evaluations shall not be subject to disclo-
sure under article six of the public officers law; (16) a description of
the total amounts of assets, services or both assets and services bought
or sold without competitive bidding, including (i) the nature of those
assets and services, (ii) the names of the counterparties, and (iii)
where the contract price for assets purchased exceeds fair market value,
or where the contract price for assets sold is less than fair market
value, a detailed explanation of the justification for making the
purchase or sale without competitive bidding, and a certification by the
chief executive officer and chief financial officer of the public
authority that they have reviewed the terms of such purchase or sale and
determined that it complies with applicable law and procurement guide-
lines; and (17) a description of any material pending litigation in
which the authority is involved as a party during the reporting year,
except that no hospital need disclose information about pending malprac-
tice claims beyond the existence of such claims.

(b) [To—the-extentpracticable;—each] Each state authority shall make
accessible to the public, via its official or shared internet web site,
documentation pertaining to its mission, current activities, most recent
annual financial reports, current year budget and its most recent inde-
pendent audit report unless such information is covered by subdivision
two of section eighty-seven of the public officers law.

(c) The authorities budget office shall make accessible to the public,
via its official or shared internet web site, documentation pertaining
to each authority"s mission, current activities, most recent annual




CHAP. 506 6

financial reports, current year budget and its most recent independent
audit report unless such information is covered by subdivision two of
section eighty-seven of the public officers law.

2. Local authorities. (a) Every local authority, continued or created
by this chapter or any other chapter of the laws of the state of New
York shall submit to the chief executive officer, the chief fiscal offi-
cer, the chairperson of the legislative body of the local government or

local governments and the [ent+ty—establ+shed—pursuant—te—seet{en——twen—

th+s—subd+v+s+en] authorltles budget offlce W|th|n nlnety days after

the end of its fiscal year, a complete and detailed report or reports
setting forth: (1) its operations and accomplishments; (2) [Hts—Freceipts

] its finan-
cial reports, including (i) audited financials in accordance with all
applicable regulations and following generally accepted accounting prin-
ciples as defined in subdivision ten of section two of the state finance
law, (ii) grants and subsidy programs, (iii) operating and Tfinancial
risks, (iv) current ratings if any, of its bonds issued by recognized
municipal bond rating agencies and notice of changes in such ratings,

and (v) long-term liabilities, including leases and employee benefit

plans; (3) [#ts—assets—andHabilitiesatthe—end—of —#ts—Fiscal—year
+nelud+ng——the——status——ef—FeseFve——depFee+at+en——spee+al—9F—etheF—funds
and—including-the recelpts—and payments—of —these—Ffunds] its mission

statement and measurements including its most recent measurement report;
(4) a schedule of its bonds and notes outstanding at the end of its
fiscal year, together with a statement of the amounts redeemed and
incurred during such fiscal year as part of a schedule of debt issuance
that includes the date of issuance, term, amount, interest rate and
means of repayment. Additionally, the debt schedule shall also include
all refinancings, calls, refundings, defeasements and interest rate
exchange or other such agreements, and for any debt issued during the
reporting year, the schedule shall also include a detailed list of costs
of issuance for such debt; (5) a compensation schedule in addition to
the report described in section twenty-eight hundred six of this title
that shall include, by position, title and name of the person holding
such position or title, the salary, compensation, allowance and/or bene-
fits provided to any officer, director or employee in a decision making
or managerial position of such authority whose salary is in excess of
one hundred thousand dollars; (56-a) biographical information, not
including confidential personal information, for all directors and offi-
cers and employees for whom salary reporting is required under subpara-
graph five of this paragraph; (6) the projects undertaken by such
authority during the past year; (7) a listing and description, in addi-
tion to the report required by paragraph a of subdivision three of
section twenty-eight hundred ninety-six of this article of [(BH] all

real property of such authority having an estimated fair market value in
excess of Tfifteen thousand dollars that the authority [#ntends—te

est+mate—ef—fa+r—market—value;feFgallgsueh—preperty—held—by—the—auth9#1—
ty—at—the—endoftheperiodand] the price received or paid by the

authority and the name of the purchaser or seller for all such property
sold or bought by the authority during such period; (8) such authority”s
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code of ethics; [and] (9) an assessment of the effectiveness of its
internal control structure and procedures; (10) a copy of the legis-
lation that forms the statutory basis of the authority; (11) a
description of the authority and its board structure, including (i)
names of committees and committee members, (ii) lists of board meetings
and attendance, (iii) descriptions of major authority units, subsid-
iaries, (iv) number of employees, and (v) organizational chart; (12) its
charter, if any, and by-laws; (13) a listing of material changes in
operations and programs during the reporting year; (14) at a minimum a
four-year financial plan, including (i) a current and projected capital
budget, and (ii) an operating budget report, including an actual versus
estimated budget, with an analysis and measurement of financial and
operating performance; (15) its board performance evaluations provided,
however, that such evaluations shall not be subject to disclosure under
article six of the public officers law; (16) a description of the total
amounts of assets, services or both assets and services bought or sold
without competitive bidding, including (i) the nature of those assets
and services, (ii) the names of the counterparties, and (iii) where the
contract price for assets purchased exceeds fair market value, or where
the contract price for assets sold is less than fTair market value, a
detailed explanation of the justification for making the purchase or
sale without competitive bidding, and a certification by the chief exec-
utive officer and chief financial officer of the public authority that
they have reviewed the terms of such purchase or sale and determined
that it complies with applicable law and procurement guidelines; and
(17) a description of any material pending litigation in which the
authority is involved as a party during the reporting year, except that
no provider of medical services need disclose information about pending
malpractice claims beyond the existence of such claims.

(b) [Fo—theextentpracticables—each] Each local authority shall make
accessible to the public, via its official or shared internet web site,
documentation pertaining to its mission, current activities, most recent
annual financial reports, current year budget and its most recent inde-
pendent audit report unless such information is covered by subdivision
two of section eighty-seven of the public officers law.

§ 6-a. Section 2800 of the public authorities law is amended by adding
a new subdivision 4 to read as follows:

4. The authorities budget office may, upon application of any authori-
ty, waive any requirements of this section upon a showing that the
authority meets the criteria for such a waiver established by regu-
lations of the authorities budget office. Such regulations shall provide
for consideration of: (a) the number of employees of the authority; (b)
the annual budget of the authority; (c) the ability of the authority to
prepare the required reports using existing staff; and (d) such other
factors as the authorities budget office deems to reflect the relevance
of the required disclosures to evaluation of an authority®"s effective
operation, and the burden such disclosures place on an authority. Each
waiver granted pursuant to this subdivision shall be disclosed in the
reports of such office issued pursuant to section seven of this chapter.

§ 7. Section 2801 of the public authorities law, as amended by chapter
766 of the laws of 2005, is amended to read as follows:

§ 2801. Budget reports by authorities. 1. State authorities. Every
state authority or commission heretofore or hereafter continued or
created by this chapter or any other chapter of the laws of the state of
New York shall submit to the governor, [ehalrman] the chair and ranking
minority member of the senate Tinance committee, [anrd—chatrman] the




CHAP. 506 8

chair and ranking minority member of the assembly ways and means commit-
tee and the authorities budget office, for their information, annually
not more than one hundred twenty days and not less than ninety days
before the commencement of its fiscal year, in the form submitted to its
members or trustees, budget information on operations and capital
construction setting forth the estimated receipts and expenditures for
the next fiscal year and the current fiscal year, and the actual
receipts and expenditures for the last completed fiscal year.

2. Local authorities. For the local authority fiscal year ending on or
after December thirty-first, two thousand seven and annually thereafter,
every local authority heretofore or hereafter continued or created by
this chapter or any other chapter of the laws of the state of New York
shall submit to the chief executive officer, the chief fiscal officer,
the chairperson of the legislative body of the local government or

governments and the [ent+ty—establ+shed—puFsuant—te—seet+en—twenty—seven

v+s+en7] authorltles budget offlce for thelr |nformat|on annually not
more than ninety days and not less than sixty days before the commence-
ment of its Fiscal year, in the form submitted to its members or trus-
tees, budget information on operations and capital construction setting
forth the estimated receipts and expenditures for the next fiscal year
and the current fiscal year, and the actual receipts and expenditures
for the last completed fiscal year.

3. If any state or local authority has provided the information
required by this section as part of the annual report required by
section twenty-eight hundred of this title, such authority may comply
with the provisions of this section by reference to such information
with any necessary updates.

§ 8. Subdivisions 1 and 2 of section 2802 of the public authorities
law, subdivision 1 as amended and subdivision 2 as added by chapter 766
of the laws of 2005, are amended to read as follows:

1. State authorities. Every state authority or commission heretofore
or hereafter continued or created by this chapter or any other chapter
of the laws of the state of New York shall submit to the governor,
chairman and ranking minority member of the senate finance committee,
chairman and ranking minority member of the assembly ways and means
committee [and], each chair and ranking member of the senate and assem-
bly committees on corporations, authorities and commissions, the state
comptroller, [withinthirty days-after receipt-thereof by such—authori-
®] and the authorities budget office, together with the report
described in section twenty-eight hundred of this title, a copy of the
annual independent audit report, performed by a certified public
accounting firm in accordance with generally accepted [government]
auditing standards as defined in subdivision eleven of section two of
the state finance law, and management letter and any other external
examination of the books and accounts of such authority other than
copies of the reports of any examinations made by the state comptroller.

2. Local authorities. For the local authority fiscal year ending on or
after December thirty-first, two thousand seven and annually thereafter,
every local authority heretofore or hereafter continued or created by
this chapter or any other chapter of the laws of the state of New York
shall submit to the chief executive officer, the chief fiscal officer,
the chairperson of the legislative body of the local government or local

governments [and—to—the-entityestablished pursuant to-section—twenty—
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ty5s] and the authorities budget office, together with the report
described in section twenty-eight hundred of this title, a copy of the
annual independent audit report, performed by a certified public
accounting Tfirm 1in accordance with generally accepted [government]
auditing standards as defined in subdivision eleven of section two of
the state finance law, and management letter and any other external
examination of the books and accounts of such authority other than
copies of the reports of any examinations made by the state comptroller.

§ 9. Section 2806 of the public authorities law, as added by chapter
149 of the laws of 1993, is amended to read as follows:

§ 2806. Personnel reports by [public] state and local authorities and
public benefit corporations. 1. Every [public] state and local authority
and public benefit corporation shall submit to the comptroller, the
director of the budget [ard], the chairpersons of the legislative fiscal
committees and the authorities budget office, ¥for their information,
annually, on or before the fifteenth day of January of each calendar
year, personnel information setting forth personal service schedules by
subsidiary, division and unit which indicate position, grade, salary and
title for each employee and in summary form.

2. If any state or local authority has provided the information
required by this section in the annual report required under section
twenty-eight hundred of this title, such authority may comply with the
provisions of this section by references to such information with any
necessary updates.

8 10. Subdivisions 1, 4, 6 and 7 of section 2824 of the public author-
ities law, as added by chapter 766 of the laws of 2005, are amended to
read as follows:

1. Board members of state and local authorities shall (@) execute
direct oversight of the authority"s chief executive and other [senior]
management in the effective and ethical management of the authority; (b)
understand, review and monitor the implementation of fundamental finan-
cial and management controls and operational decisions of the authority;
(c) establish policies regarding the payment of salary, compensation and
reimbursements to, and establish rules for the time and attendance of,
the chief executive and [senier] management; (d) adopt a code of ethics
applicable to each officer, director and employee that, at a minimum,
includes the standards established in section seventy-four of the public
officers law; (e) establish written policies and procedures on personnel
including policies protecting employees from retaliation for disclosing
information concerning acts of wrongdoing, misconduct, malfeasance, or
other inappropriate behavior by an employee or board member of the
authority, investments, travel, the acquisition of real property and the
disposition of real and personal property and the procurement of goods
and services; [and] (Ff) adopt a defense and indemnification policy and
disclose such plan to any and all prospective board members; (g) perform
each of their duties as board members, including but not limited to
those imposed by this section, in good faith and with that degree of
diligence, care and skill which an ordinarily prudent person in like
position would use under similar circumstances, and may take into
consideration the views and policies of any elected official or body, or
other person and ultimately apply independent judgment in the best
interest of the authority, its mission and the public; (h) at the time
that each member takes and subscribes his or her oath of office, or
within sixty days after the effective date of this paragraph if the
member has already taken and subscribed his or her oath of office,
execute an acknowledgment, in the form prescribed by the authorities
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budget office after consultation with the attorney general, in which the
board member acknowledges that he or she understands his or her role,
and fiduciary responsibilities as set forth in paragraph (g) of this
subdivision, and acknowledges that he or she understands his or her duty
of loyalty and care to the organization and commitment to the authori-
ty"s mission and the public interest.

4. Board members of each state and local authority, or subsidiary
thereof, shall establish an audit committee to be comprised of not less
than three independent members, who shall constitute a majority on the
committee, and who shall possess the necessary skills to understand the
duties and functions of the audit committee; provided, however, that in
the event that a board has less than three independent members, the
board may appoint non-independent members to the audit committee,
provided that the independent members must constitute a majority of the
members of the audit committee. The committee shall recommend to the
board the hiring of a certified independent accounting firm for such
authority, establish the compensation to be paid to the accounting firm
and provide direct oversight of the performance of the independent audit
performed by the accounting firm hired for such purposes.

6. [To—the—extentpracticables;—members] Members of the audit committee
[sheuld] shall be familiar with corporate financial and accounting prac-
tices.

7. Board members of each state and local authority, or subsidiary
thereof, shall establish a governance committee to be comprised of not
less than three independent members, who shall constitute a majority on
the committee, and who shall possess the necessary skills to understand
the duties and functions of the governance committee; provided, however,
that in the event that a board has less than three independent members,
the board may appoint non-independent members to the governance commit-
tee, provided that the independent members must constitute a majority of
the members of the governance committee. It shall be the responsibility
of the members of the governance committee to keep the board informed of
current best governance practices; to review corporate governance
trends; to [update] recommend updates to the authority"s corporate
governance principles; [and] to advise appointing authorities on the
skills and experiences required of potential board members; to examine
ethical and conflict of interest issues; to perform board self-evalua-
tions; and to recommend by-laws which include rules and procedures for
conduct of board business.

§ 11. Section 2824 of the public authorities law is amended by adding
a new subdivision 8 to read as follows:

8. Board members of each state and local authority, or subsidiary
thereof which issues debt, shall establish a finance committee to be
comprised of not less than three independent members, who shall consti-
tute a majority on the committee, and who shall possess the necessary
skills to understand the duties and functions of the committee;
provided, however, that in the event that a board has less than three
independent members, the board may appoint non-independent members to
the finance committee, provided that the independent members must
constitute a majority of the members of the finance committee. It shall
be the responsibility of the members of the finance committee to review
proposals for the issuance of debt by the authority and its subsidiaries
and make recommendations.

§ 11-a. Section 2827 of the public authorities law, as added by chap-
ter 613 of the laws of 1961 and as renumbered by chapter 838 of the laws
of 1983, is amended to read as follows:
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§ 2827. Removal of authority members. Except as otherwise provided in
this chapter, every member of every authority or commission heretofore
or hereafter continued or created by this chapter, except ex-officio
members, that is, members whose membership results by virtue of their
incumbency of a public office, shall be removable by the public officer
or public body which is empowered by this chapter to appoint such
authority or commission member, for inefficiency, breach of fiduciary
duty, neglect of duty or misconduct in office, provided, however, that
such member shall be given a copy of the charges against him and an
opportunity of being heard in person, or by counsel, in his or her
defense upon not less than ten days®™ notice.

§ 11-b. Subdivision 5 of section 1678 of the public authorities law,
as added by chapter 524 of the laws of 1944 and such section as renum-
bered by chapter 914 of the laws of 1957, is amended to read as follows:

5. To appoint officers, agents and employees and fix their compen-
sation, provided, however, that the appointment of the executive direc-
tor shall be subject to confirmation by the senate in accordance with
section twenty-eight hundred fifty-two of this chapter;

§ 11-c. Subdivision 6 of section 354 of the public authorities law, as
amended by chapter 766 of the laws of 1992, is amended to read as
follows:

6. To appoint officers, agents and employees and fix their compen-
sation, provided, however, that the appointment of the executive direc-
tor shall be subject to confirmation by the senate in accordance with
section twenty-eight hundred fifty-two of this chapter; subject however
to the provisions of the civil service law, which shall apply to the
authority and to the subsidiary corporation thereof as a municipal
corporation other than a city;

§ 11-d. Section 1004 of the public authorities law, as amended by
chapter 766 of the laws of 2005, is amended to read as follows:

§ 1004. Officers and employees; expenses. The trustees shall choose
from among their own number a chairman and vice-chairman. They shall
[ From—time—to—time] select such officers and employees, including a
chief executive officer whose appointment shall be subject to confirma-
tion by the senate in accordance with section twenty-eight hundred
fifty-two of this chapter, and such engineering, marketing and legal
officers and employees, as they may require for the performance of their
duties and shall prescribe the duties and compensation of each officer
and employee. They shall adopt by-laws and rules and regulations suit-
able to the purposes of this title. As long as and to the extent that
the authority 1is dependent upon appropriations for the payment of its
expenses, it shall incur no obligations for salary, office or other
expenses prior to the making of appropriations adequate to meet the
same.

§ 11-e. Subdivision 3 of section 2824 of the public authorities law is
REPEALED and a new subdivision 3 is added to read as follows:

3. No chair who is also the chief executive officer shall participate
in determining the level of compensation or reimbursement, or time and
attendance rules for the position of chief executive officer.

§ 11-f. Subdivision (c) of section 1020-f of the public authorities
law, as added by chapter 517 of the laws of 1986, is amended to read as
follows:

(c) To appoint officers, agents and employees, without regard to any
personnel or civil service law, rule or regulation of the state and in
accordance with guidelines adopted by the authority, prescribe their
duties and qualifications and fix and pay their compensation, provided,
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however, that the appointment of the chief executive officer shall be
subject to confirmation by the senate in accordance with section twen-
ty-eight hundred fifty-two of this chapter;

8§ 11-g. The public authorities law is amended by adding a new section
2852 to read as follows:

§ 2852. Senate confirmation of certain chief executive officers.
Where the appointment of any chief executive officer is subject to
confirmation by the senate pursuant to subdivision five of section
sixteen hundred seventy-eight of this chapter, subdivision six of
section three hundred fifty-four of this chapter, section one thousand
four of this chapter, or subdivision (c¢) of section one thousand twen-
ty-f of this chapter the senate shall vote to confirm any such appoint-
ment within sixty days of its submission to the senate during session,
or if such submission is made when the senate is not in session, within
seven days of the convening for session. ITf the senate fails to vote to
confirm any such appointment within the time prescribed in this section,
such appointment shall be deemed confirmed without any further action by
the senate.

§ 12. The public authorities law is amended by adding a new section
2824-a to read as follows:

§ 2824-a. Mission statement and measurement report. Each state
authority shall submit to the authorities budget office on or before
March thirty-first, two thousand ten, and each local authority shall
submit to the authorities budget office on or before March thirty-first,
two thousand eleven, a proposed authority mission statement and proposed
measurements which the authorities budget office shall post on its
website. The proposed authority mission statement and proposed measure-
ments shall have the following components: a brief mission statement
expressing the purpose and goals of the authority, a description of the
stakeholders of the authority and their reasonable expectations from the
authority, and a list of measurements by which performance of the
authority and the achievement of its goals may be evaluated. Each
authority shall reexamine its mission statement and measurements on an
annual basis, and publish a self-evaluation based on the stated measure-
ments; provided, however, such reexamination may be waived pursuant to a
determination by the director of the authorities budget office that such
undertaking is unnecessary for an individual authority.

§ 13. The opening paragraph of subdivision 2 of section 2825 of the
public authorities law, as added by chapter 766 of the laws of 2005, is
amended to read as follows:

Except Tor members who serve as members by virtue of holding a civil
office of the state, the majority of the remaining members of the
governing body of every state or local authority shall be independent
members; provided, however, that this provision shall apply to appoint-
ments made on or after the effective date of [the] chapter seven hundred
sixty-six of the laws of two thousand five which added this subdivision.
The official or officials having the authority to appoint or remove such
remaining members shall take such actions as may be necessary to satisfy
this requirement. For the purposes of this section, an independent
member is one who:

§ 14. The public authorities law is amended by adding a new section
2879-a to read as follows:

§ 2879-a. Comptroller approval of contracts. 1. Except as set forth
in subdivision three of this section, where the comptroller determines
pursuant to his or her authority to supervise the accounts of public
corporations, that contracts or categories of contracts in excess of one
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million dollars (a) to be awarded by a state authority to a single
source, a sole source or pursuant to any other method of procurement
that is not competitive, or (b) which are to be paid in whole or in part
from monies appropriated by the state to a state authority for such
contractual expenditure, require supervision in the form of prior review
and approval of such contracts, and the comptroller so notifies such
authority of such determination, then any such contract entered into
subsequent to such notification shall be submitted to the comptroller
for his or her approval and shall not be a valid enforceable contract
unless it shall first have been approved by the comptroller. Such
notification shall identify the process for submission, the categories
of contracts at issue and the time period for which such submission is
to take place. The comptroller shall promulgate such rules and regu-
lations as may be necessary to carry out his or her responsibilities
under this section, including but not limited to the standards for
determining which contracts will be subject to his or her review and for
approving such contracts.

2. Where the comptroller, pursuant to subdivision one of this section,
has notified a state authority that any contract or category of
contracts shall be subject to his or her approval, such authority shall
include or cause to be included 1in each such contract a provision
informing the other party that such contract is subject to the comp-
troller®s approval pursuant to the comptroller™s authority to supervise
the accounts of public corporations. If the comptroller has not approved
or disapproved any contract subject to his or her approval within ninety
days of submission to his or her office, such contract shall become
valid and enforceable without such approval.

3. This section shall not apply to: (a) contracts entered into for the
issuance of commercial paper or bonded indebtedness, other than
contracts with the state providing for the payment of debt service
subject to an appropriation; (b) contracts entered iInto by an entity
established under article ten-c of the public authorities law that are
for: (i) projects approved by the department of health or the public
health council in accordance with articles twenty-eight, thirty-six or
forty of the public health law or article seven of the social services
law; (ii) projects approved by the office of mental health, the office
of mental retardation and developmental disabilities, or the office of
alcoholism and substance abuse services iIn accordance with articles
sixteen, thirty-one, or thirty-two of the mental hygiene law; (iii)
services, affiliations or joint ventures for the provision or adminis-
tration of health care services or scientific research; (iv) payment for
direct health care services or goods used in the provision of health
care services; or (v) participation in group purchasing arrangements;
(c) contracts entered into for the procurement of goods, services or
both goods and services made to meet emergencies arising from unforeseen
causes or to effect repairs to critical infrastructure that are neces-
sary to avoid a delay in the delivery of critical services that could
compromise the public welfare; (d) contracts of purchase or sale of
energy, electricity or ancillary services made by an authority on a
recognized market for goods, services, or commodities in gquestion in
accordance with standard terms and conditions of purchase or sale at a
market price; (e) contracts for the purchase, sale or delivery of power
or energy, fuel, costs and services ancillary thereto, or financial
products related thereto, with a term of less than five years; and (f)
contracts for the sale or delivery of power or energy and costs and
services ancillary thereto for economic development purposes pursuant to
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title one of article five of this chapter or article six of the economic
development law, provided, however, that the authority shall file copies
of any such contract with the comptroller within sixty days after the
execution of such contract.

4. The provisions of this section do not grant or diminish any power
or right to review contracts beyond or from that which the comptroller
may have pursuant to his or her authority to supervise the accounts of
public authorities. IT any provisions of this section or its application
to any person or circumstance is held invalid by a court of last resort,
then this section shall be deemed to be invalid in its entirety.

§ 14-a. The public authorities law is amended by adding a new section
2879-b to read as follows:

8§ 2879-b. Labor peace. 1. As used in this section:

(a) "'Contractor' means a company undertaking a covered project, or the
operator of a hotel or convention center that is part of a covered
project.

(b) "'Substantial proprietary interest’” means the authority: (i) owns
fee title or a leasehold interest in the project of at least forty
years; or (ii) provides financing for the project, whether by direct
loan or indirectly by a guarantee, subsidy, deposit, credit enhancement
or similar method.

(c) ""Covered project'” means any project in which an authority enters
into an agreement for a development after the effective date of this
section, where: (i) a hotel is one of the principal Tfunctions of the
project; (ii1) the recipient of authority financing or its contractor or
subcontractor contracts for the development of such hotel or convention
center; (iii) the authority has a substantial proprietary interest in
the project, or in the hotel or convention center; and (iv) the hotel or
convention center will have more than fifteen employees.

(d) "Labor peace agreement' means an agreement between the contractor
and a labor organization that represents a substantial number of hotel
or convention center employees in the state, which requires that the
labor organization and its members refrain from engaging in labor activ-
ity that will disrupt the hotel"s operations, including strikes,
boycotts, work stoppages, corporate campaigns, picketing or other
economic action against the covered project.

(e) "Public authority'" shall mean a state public authority.

2. No public authority shall enter into any agreement or contract
under which the public authority has a substantial proprietary interest
in a covered project unless the agreement or contract requires as a
material condition that the contractor or a subcontractor thereof enter
into a labor peace agreement with a labor organization that represents
hotel employees in the state, for a period of at least five years.

3. Any contractor or subcontractor covered by subdivision two of this
section shall incorporate the terms of the labor peace agreement in any
contract, subcontract, lease, sublease, operating agreement, concessio-
naire agreement, Tfranchise agreement or other agreement or instrument
giving a right to any person or entity to own or operate a hotel or
convention center.

4. Notwithstanding any provision of this section, a public authority
may enter into an agreement or contract wherein the public authority has
a substantial proprietary interest iIn a covered project without a
contractor entering into a labor peace agreement, if the authority
determines that the project would not be able to go forward if a labor
peace agreement was required, or the costs of the project to the public
authority would be substantially increased by such requirement. Such a
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determination shall be supported by a written finding by the public
authority setting forth the specific basis for such determination, which
may include experience with similar projects, earlier requests for
proposal for the same project, or a detailed evaluation of potential
bidders. Such written determination shall be 1included in any public
materials provided to any board or agency official in connection with
the project and shall be maintained by the authority.

§ 15. Subdivision 3 of section 2896 of the public authorities law, as
added by chapter 766 of the laws of 2005, is amended to read as follows:

3. a. Each public authority shall publish, not less frequently than
annually, a report listing all real property of the public authority.
Such report shall [eoensistoF] include a list and full description of
all real and personal property disposed of during such period. The
report shall contain the price received by the public authority and the
name of the purchaser for all such property sold by the public authority
during such period.

b. The public authority shall deliver copies of such report to the
comptroller, the director of the budget, the commissioner of general
services, [and] the legislature and the authorities budget office.

§ 16. Section 2975 of the public authorities law is amended by adding
a new subdivision 3-a to read as follows:

3-a. A direct portion of these funds shall be allocated to fund the
authorities budget office established by section four of this chapter.

8§ 17. The public authorities law is amended by adding a new section
2827-a to read as follows:

§ 2827-a. Subsidiaries of public authorities. 1. Notwithstanding any
law to the contrary, no state authority shall hereafter have the power
to organize any subsidiary corporation unless the legislature shall have
enacted a law granting such state authority such power for the organiza-
tion of a specific corporation, provided, however, that a state authori-
ty may organize a subsidiary corporation pursuant to the following
requirements:

a. the purpose for which the subsidiary corporation shall be organized
shall be for a project or projects which the state authority has the
power to pursue pursuant to its corporate purposes;

b. the primary reason for which the subsidiary corporation shall be
organized shall be to limit the potential liability impact of the
subsidiary™s project or projects on the authority or because state or
federal law requires that the purpose of a subsidiary be undertaken
through a specific corporate structure; and

c. the subsidiary corporation shall make the reports and other disclo-
sures as are required of state authorities, unless the subsidiary corpo-
ration"s operations and finances are consolidated with those of the
authority of which it is a subsidiary.

2. In such cases where a state authority has the power to organize a
subsidiary corporation pursuant to subdivision one of this section, the
state authority shall file, no less than sixty days prior to the forma-
tion of such subsidiary, notice to the authorities budget office, the
governor, the comptroller, and the legislature that it will be creating
a subsidiary.

3. Subsidiary corporations formed under subdivision one of this
section shall not have the authority to issue bonds, notes or other
debts, provided, however, that such subsidiary corporations may issue
notes or other debt to the public authority of which it is a subsidiary.
No such debt issued by the subsidiary to its parent authority shall in
total exceed, at any time, a principal amount of five hundred thousand
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dollars or, during the nine months after the formation of the subsid-
iary, one million dollars.

4. The certificate of incorporation or other document filed to organ-
ize a subsidiary corporation under this section shall state that the
state authority is the person organizing the corporation.

5. Provided, however, that nothing in this section shall be construed
to grant an authority the power to create a subsidiary where the author-
ity does not otherwise have the power to do so.

6. On or before the first day of January, two thousand eleven, and
annually on such day thereafter, any subsidiary public benefit corpo-
ration, in cooperation with its parent public benefit corporation, shall
provide to the chair and ranking minority member of the senate Tfinance
committee, the chair and ranking minority member of the assembly ways
and means committee, and each chair and ranking member of the assembly
and senate committees on corporations, authorities and commissions a
report on the subsidiary public benefit corporation. Such report shall
include for each subsidiary:

a. The complete Ilegal name, address and contact information of the
subsidiary;

b. The structure of the organization of the subsidiary, including the
names and titles of each of its members, directors and officers, as well
as a chart of its organizational structure;

c. The complete bylaws and legal organization papers of the subsid-
iary;

d. A complete report of the purpose, operations, mission and projects
of the subsidiary, including a statement of justification as to why the
subsidiary is necessary to continue its operations for the public bene-
fit for the people of the state of New York; and

e. Any other information the subsidiary public benefit corporation
deems important to include in such report.

7. Notwithstanding any inconsistent provision of this section, para-
graph b of subdivision one and subdivision three of this section shall
not apply to an entity established in article ten-c of this chapter;
provided, however, that no such public benefit corporation shall have
the power to organize a subsidiary for the purpose of:

a. evading the requirements of an existing collective bargaining
agreement; or

b. replacing or removing a certified employee organization.

§ 18. The public authorities law is amended by adding a new section
2856 to read as follows:

8§ 2856. Consideration of public authority debt. On or before a date
fixed by the authorities budget office, every authority not subject to a
statutory limit on bond